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(B—169535]

Contracts—Negotiation——Cutoff Date—Same for All Proposers

The failure to establish a common cutoff date for the negotiation of a cost-plus-
award-fee contract for the final hardware design and development of the Appli-
cations Technology Satellites (ATS) project with tile two offerors who had botii
awarded parallel contracts for the preliminary analysis and feasibility studies
of the APS, and the reinature distribution for evaluation of the first final pro-
posal received resulted in defective selective procedures prejudicial to the
contractor denied the opportunity to compete on an equal time basis and possibly
overcome its price disadvantage, a situation compounded by tile premature
distribution of the proposal for cost evaluation. Therefore, the proposed award
to the offeror advantaged by the longer negotiation period should be reconsidered.

Contracts-Negotiation—Competition—Discussion With All Offer-
ors Requirement
The fact that under 10 U.S.C. 2304(g) written or oral discussion should be con-
ducted with all responsible offerors whose proposals are within a competitive
range that encompasses both price and technical considerations does not permit
the use of any procedure that would disclose information during the negotiation
period to the unfair competitive advantage of any proposer.

To the Administrator, National Aeronautics and Space Adminis-
tration, July 2, 1970:

We refer to your letter of April 9, 1970, requesting that we conduct
a review of the events leading to the selection of the General Electric
Company (GE) rather than Fairchild Ililler Corporation (Fairchild)
to build two (F&G) Applications Technology Satellites (ATS). You
ask us to "establish whether there were any improprieties and whether
or not established procedures were properly followed in this selection."
In addition to your letter of April 9, we have also received a protest
from Fairchild Ililler against the proposed award to GE.

Applications Technology Satellites (F&G) is a National Aeronau-
tics and Space Administration (NASA) program for design, develop-
ment, production, launch, and support of two synchronous communi-
cations satellites now scheduled to be launched in early 1973 and 1975,
respectively. Each satellite will have a minimum useful life of 2 years
and will act as a precisely oriented test bed for the performance of
numerous communication experiments. A principal feature f the
spacecraft is a 30-foot diameter parabolic antenna that is deployed
after the spacecraft is placed in orbit. The antenna is to be capable of
providing a good quality TV signal to a small, inexpensive ground
receiver. In addition to communications tests, the spacecraft will per-
form other experiments of scientific and technological significance.

1



2 DECISIONS OF THE COMPTROLLER GENERAL [O

The ATS (F&G) program has been conducted by NASA under the
management procedures now outlined in NHB 7121.2 dated August
1968 entitled "Phased Project Planning Guidelines" which are used for
the procurement of major research and development projects.

The program started with a phase A competition which in May 1966
resulted in the award of three parallel contracts for preliminary anal-
ysis and feasibility studies for ATS (F&G). The three contractors
selected w-ere Fairchild, GE, and Lockheed. I)uring phase A the three
contractors developed design parameters and other informati on.
NASA also conducted an in-house st.udy (by a Goddard Space Flight
Center team) on all the problem areas related to the ATS (F&G) pro-
gram. At the conclusion of phase A the Goddard team assessed the
various studies and arrived at a "Preferred Approach for ATS F&G"
dated November 20, 1967, which was distributed to the phase A
contractors.

Phase B/C solicitation dated February 8, 1968, was distributed to
the three contractors with copies of the final reports issued by each of
the three contractors on phase A. Bidders were instructed that com-
bined phase 13 and C would include system design aid would be accom-
plished under two contracts, and that phase I) involving final
hardware design and development would be performed by a single
contractor, "anticipated to be one of the contractors selected for this
procurement [phase B/C] ; however, NASA reserves the right to
bring new contractors into the project at any time it is COnsi(lered
to be in the Government's best interest." The solicitation further stated
that the phase I) work statement 'would be "developed largely upon
this Phase B and C effort, therefore, pertinent technical data developed
in Phase B and C will be made available to the Phase B and C incum-
bent contractors for consideration in preparation of their final Phase
I) proposals." Finally the solicitation stated as follows:

The data developed under the proposed contracts will be the property of the
Government, except where proprietary rights are agreed to in advance, and may
be r&eased to other contractors for follow-on effort, and may also be iuldished
for general distribution.

In September 1968, phase B/C contracts were awarded to both GE
and Fairchild (Lockheed did not receive a phase B/C contract). Phase
13/C called for, among other items, the delivery of phase D proposals.
Each phase B/C contract consisted of two parts. Part I was a firm-
fixed price contract consisting of the study effort, while part II was on
a cost-plus-fixed-fee basis and was to cover the holding period between
phases 13/C and D.

Phase D proposals were submitted by Fairchild and GE in Sep'
tember 1969, as scheduled. Price proposals were based on estimated
costs since a cost-plus-award-fee contract was anticipated. October



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 3

through T)ecember of 1969 was taken up with pioposal discussions, fact
findings and so on. By the end of 1)ecember 1969 both competitors
submitted revised proposals based on the 1)rior discussions with
Goddard.

I)uring this period the NASA Source Evaluation Board, consisting
of Goddard and other NASA persoimel specifically constituted for
evaluating the proposals, had already made pre1iniiiary technical rat-
ings of the proposals. On the initial scoring, Fairchild was rated at
699 and GE at 664. After preliminary orals were conducted, the corn-
1)etitols were then rated as follows: Fairchild at 683 and GE at 670.
Final ratings were given after Goddard conducted fact finding for
about 10 (lays with each company. These final scores were 687 for GE,
and 686 for Fairchild.

On February 4, 1970, a Source Evaluation Board report was sub-
mitted to you as the source selection official for this procurement. This
(letailecl report stated in summary that:

It is the opinion of the Source Evaluation Board that Fairchild Illiler aH(l
General Electric proposals are technically equal. Based Ofl tile GSFC [Goddardi
Technical Evaluation of manhours and materials, the cost difference is minor.
Both proposers can execute Phase 1) in an accei)tU,ble mantier.

In the meantime, a funding problem arose within NASA necessitat-
ing a delay of about 1 year in the launch schedule of the satellites. In
a memorandum dated February 5,1970, your executive officer requested
that the two competitors be advised of the funding problem and the
need for revised proposals to "maximize any technical, quality, inter-
face, or delivery schedule advantages, as well as economies t.hat can be
effected as a result of the changes in fun(ling and launch schedule. Oral
and written discussions will be conducted so that all essential terms and
conditions have been agreed to." This memorandum was not
received by Goddard until after he February 12, 1970, letter men-
tioned below had been sent to both contractors, although Goddard was
immediately advised of the changed situation.

A joint meeting between representatives of Goddard, GE, and
Fairchild was held on February 6, 1070, at which time the two com-
I)etitors were given instructions for submitting their revised proposals.
This meeting was confirmed by a letter dated February 12, 1970, from
Goddard to both contractors which, according to Goddard officials,
contained the information given out at the February 6 meeting.

The February 12tl letter requested a revised proposal based on cer-
tam funding limitations and on certain launch readiness dates for the
F&G satellites. Bidders were also invited to submit an alternate pro-
posal based on the same funding limitations but alternate launch dates.
The letter stated that "It is anticipated that the technical aspects of
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the present proposal will not be altered except as appropriate to reflect
schedule revisions." The letter concluded as follows:

It is anticipated that the time from single contractor selection to contract
definitization will be approximately four months.

* * * * * *
The revised proposals are required to be delivered to the GSFC by February

27, 1970, in order to maintain the planned schedule for award of a contract. The
contractor should advise the contracting officer by February 16, 1970, of his
ability to submit the revised cost proposal as stated above.

On February 16, 1970, Fairchild advised Goddard, "that every
effort will be extended to effect submittal of subject revised cost pro-
posals by '27 February 1970." GE replied by telegram on February
16 that "The earliest date that we can guarantee submittal of respon.
sive proposals is March 6, 1970. However, we will strive to better this
date."

On February 18, the GE General Manager was at Goddard, and
he stated that the additional time (beyond February 27) was required
"due to time required by subcontraetors and the fact that GE was
also submitting a proposal for [another procurement] which was
being prepared at the same time." He indicated that nonetheless every
effort would be made to have the proposal in by March 4, 1970.

Then, on February 25, 1970, a Fairchild representative called the
Goddard contracting officer (Mr. Krenning) to advise him of Fair-
child's intention to submit a telegraphic request for an extension from
Friday, February 27, 1970, to Monday, March 2, 1970, for the sub-
mission of Fairchild's proposal. The Fairchild representative reports
he was told that such a request would not be approved because a similar
request from GE had already been rejected. As a result of this con-
versation, the telegram was not sent.

Mr. Krenning confirms the fact that Mr. Flynn of Fairchild orally
requested an extension of time but he denies having said that GE
had been refused a similar request. Mr. Krenning reports he stated to
Mr. Flynn that any written request for an extension would be re-
ferred promptly to his superior. He further reports stating to the
Fairchild representative that "if it was necessary that they be late,
they were going to be whether or not NASA. concurred and if it were
not necessary, why should we grant an unnecessary delay." Finally,
Mr. Krenning states that at the end of this conversation lie was con-
vinced that Fairchild would be late.

The record shows that Fairchild's basic and alternate proposals
were submitted at 4:00 p.m., on February 27, 1970. Fairchild also
submitted a third, optioiial, proposal on March 4. (This proposal
would have required Fairchild to exceed the funding limitation by
some $300,000 for fiscal year 1971, but Fairchild stipulated that such
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excess costs be allowed as deferred charges to later year appropriation.)
This proposal was ultimately rejected by your agency.

'When the Fairchild representative delivered this March 4 optional
proposal to Goddard lie learned that GE's iroposals had not yet been
delivered. The vice president. of Fairchild then telephoned the God-
dard Director of Administration and Management and asked that
Fairchilds proposal not be distributed to personnel for evaluation
because of the fact that GE's proposal had not yet been received.
The NASA Director advises us, however, that the Fairchild proposal
had already been distributed.

The GE proposals were received and distributed for evaluation the
early morning of March 6, 1970.

Thereafter, factfinding sessions were conducted at Goddard with
Fairchild on March 10 and with GE on March 11 and 12, which
resulted in certain refinements to the proposals. As a result of the
factfinding with Fairchild, it was required to propose an upward
adjustment in cost of $85,722, in its February 27, 1970, proposal.

The Source Evaluation Board then evaluated the revised proposals
but made no change in the technical scoring. However, both GE and
Fairchild had revised their proposal costs and the Board reevaluated
each of the competitor's cost revisions. The Board's report dated April
3, 1970, concluded that the two firms were technically equal, but on an
evaluation of contractor-proposed cost it was determined that GE
was approximately 2 percent lower than Fairchild.

This Board report was presented orally to you on April 7, 1970.
On April 8, 1970, the selection of GE as phase D contractor was
announced.

After the announcement of the selection of GE, NASA terminated
Fairchild's contract for development of proposals and holding and
discontinued funding of Fairchild effective April 16, 1970. The hold-
ing period under GE's contract has been extended through July 1970.

We must report that in our review of the award selection process
we found that certain irregularities did occur. We have in mind cer-
tain events associated with the submissions of revised proposa]s after
February 4, 1970.

In the first place we believe the instructions sent out to the bidders
on February 12 were ambiguous. The February 12 letter stated that
"it is anticipated that the technical aspects of t.he present proposals
will not be altered except as appropriate to reflect schedule revisions."
It appears that this language was used in an attempt to discourage
technical changes in the final stages of the negotiations. in so doing,
we believe ambiguous instructions were issued which were subject to
a variety of interpretations. Furthermore, we find these instructions

420-489 0-71—2
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were at variance with the instructions issued on February 5 by NASA
Headquarters to "maximize any technical, quality, interface, or deliv-
ery schedule advantages, as well as economies that can be effected
as a result of the changes in funding and launch schedule. Oral and
written discussions will be conducted so that all essential terms and
conditions * * * have been agreed to."

However, we are more concerned with another aspect of the final
submission of proposals. Your regulation, NASA PR 3.805—1(c),
states that a specified date for the close of negotiations should be
established and that thereafter proposal revisions generally should
not be accepted. We do not find that Goddard complied with this
regulation.

As the record shows, Fairchild submitted its revised proposals on
February 27, 1970, while GE submitted its proposals on March 6,
1970. We believe that Fairchild had every reason to regard February
27 as a cutoff date for submission of revised proposals. The clear mi-
port of the February 12 letter and the contracting officer's remarks
to the Fairchild representative on February 25 was that the February
27 submission date could be ignored only at the bidder's peril. The
fact that Fairchild submitted an unsolicited, and ultimately unac-
ceptable, proposal on March 4 does not in our opinion take away
from the factual situation set out above which, according to Fairchild,
led it to believe that the principal proposals should be submitted by
February 27. It is reasonable to conclude that Fairchild submitted its
March 4 proposal with the hope that it might be considered timely
but with no assurance that it would be.

GE, on the other hand, states it had reason to believe that a proposal
submitted by March 6, 1970, would be acceptable to Goddard. GE
officials have stated to us that, while Goddard personnel had urged
GE to meet the specified February 27 date, they gave no indication
that a proposal submitted after that date would be unacceptable or
otherwise subject to penalty.

A situation prejudical to Fairchild was thus created. Fairchild
contends that if it had had an extra week, as did GE, to negotiate with
it subcontractors or to develop cost saving methods, it might have
reduced its cost proposal in much the same manner as GE did. For
example, Fairchild has suggested the use of one of its offsite facilities
if it had the extra time to consider the matter. We are not in a position
to disagree with Fairchild, since it is a fact that Fairchild prepared
its revised proposals within 3 weeks while GE subniitted its proposals
a week later.

To compound the situation, the Fairchild proposals were distributed
for cost evaluation on March 3 and technical evaluation on March 4,
or 2 and 3 days before the GE proposals were received. As a result,
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Fairchild contends that certain cost information in its pioposals could
have been leaked to GE before the GE proposals were submitted. It
is argued by your agency that if a leak did occur during this 2- or 3-day
period, and there is no evidence of a leak, it could not have done GE
much good anyway by that time. We agree that there is no evidence
of a leak. On the other hand it cannot be conclusively stated that there
was no leak. A situation was created where a leak which might have
affected the results of the competition was possible. And the danger
of such a leak existed not only during the 2- or 3-day period ref erred
to, but during the entire week that intervened between submission
of the two proposals.

The situation was further compounded by the apparent fact that the
officials making the award selection apparently were not aware of the
fact that Fairchild's provosals were submitted and distributed for
evaluation before GE's proposals were received. In this regard we note.
the following statement contained in your administrative report to
our Office:

The Board's second report, dated April 3, 1970 (TAB M), was presented orally
to the Administrator on April 7, 1970. It contains a minor inconsistency. On
page 2 of the summary, it states incorrectly that both proposals were received
on March 6, 1970. This oversight is clarified by the more detailed account of the
March proposals in the "Report to Chairman Business Management Commit-
tee," March 31, 1970, which is attached as a part of the Board report.

The whole prOblem could have been avoided if Goddard had ex-
tended the bid submission date as originally requested by GE in its tele.
gram of February 16, 1970. At the very least the Fairchild proposals
should not have been distributed for evaluation until after GE p'°-
posals were received. Goddard officials have explained their refusal
to grant additional time on the basis of urgency. They also explain
that, since they could evaluate only one proposal at a time, they
started to evaluate the Fairchild proposals while awaiting receipt of
the GE proposals in order to save time. We are not impressed by this
explanation. An award was not contemplated for another 4 months
and we think that a 1- or 2-week time extension could have been tol
erated in the circumstances.

In this connection, we note that back in December 1969, the first re•
vised proposals were also submitted at different times. At that time
the GE proposal was submitted before the Fairchild proposal. We un-
derstand that no common cutoff date was established at that time; ap-
parently the competitors simply were told to submit their proposals
upon completion of their respective factfinding sessions with God-
dard. Be that as it may, we do not think the events of the prior sub.
mission can justify what occurred with respect to the final submission
of proposals.
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Your agency takes the position that February 27 cannot be regarded
as a cutoff date for negotiations in the case of Fairchild because of the
fact that discussions, both written and oral, were held with Fairchild
as late as March 13, 1970. Fairchild contends that these March dis
cussions were limited in scope and Fairchild did not feel free to change
its proposal except to the extent required by Goddard. The record sup.
ports Fairchild's position. The Mardi negotiations were confined to
several rather limited niatters resulting in an upward adjustment in
proposal cost of only about $86,000. We do not regard these negotia-
tions as constituting a full reopening of negotiations. with Fairchild.

On the facts of record it is our opinion that the established award
selection procedures were not. followed and that the procedures which
were followed were defective. Under the circumstances, we think that,
the proposed award to GE should be reconsidered. 'We recognize that
the present posture of the procurement is such that arguments can be
made as to the form such reconsideration should take. At this point in
time we believe this decision should be made by your agency, taking
into consideration the defects in the prior negotiations as set forth in
this letter. 'W'e would, of course, be pleased to discuss with you such
future action as you may think proper, if you wish.

An additional point has been made which we think merits comment.
Fairchild has alleged that NASA used the deficiency correction route.
supposedly required by GAO rulings to coach GE into the adoption
of certain elements of Fairchild's design. We have held, in accordance
with the provisions of 10 U.S.C. 2304(g), that written or oral dis-
cussions should be conducted with all responsible off erors whose pro-
posals are within a competitive range and that competitive range
encompasses both price and technical considerations. 47 (1omp. (jen. 29,
53 (1967). however, our Office has never approved any procedure
whereby information which would give an unfair competitive advan-
tage to any proposer would be disclosed during the negotiation proc'-
ess. 'We, as you know, informally approved NASA Procurement Reg
ulation Directive No. 69—5, dated March 10, 1969. however, we do not.
read this regulation as authorizing such a procedure.

'We are returning the Source Evaluation Board report as w-ell as
the correspondence and minutes of the oral discussions dealing with
the various pioposals under separate cover.

(B—169813]

Bids—Qualified—Ambiguous Bid
The unsolicited insertion of plant part numbers in the low bid to furnish en-
gine air filters without an express statement that the spe('ifications would be
complied with created an ambiguity that may not be resolved by reference to
"catalog cut sheets" and other data available to the Government before bid
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opening, as reliance on this information would afford the bidder an option to
affect the responsiveness of the bid—an option detrimental to the competitive
bidding system. Therefore, as the contracting officer cannot determine whether
the bidder offered a conforming article or that the part numbers were included
for the purpose of internal control, the bid is considered a qualified bid and may
not be considered for award.

To the Secretary of the Army, July 6, 1970:

By letter, with enclosures, dated June 2, 1970, the General Counsel,
Office of the Chief of Engineers, T)epartment of the Army, furnished
our Office a report on the protest of American Air Filter Company,
Inc. (AAF), against the proposed award of a contract to Filter Pro-
ducts Division, Air-Maze Plant, North American Rockwell (FPI)L
under invitation for bids No. DACA87—70—B—0005, issued by the
Army Engineer Division, Huntsville, Alabama. Award is being with-
held pending our consideration of the protest.

The subject invitation covers a requirement for two items of engine
combustion air filters described therein as follows:

ITEM TYPE CODE HO2FI
0100 FILTER, ENGINE COMBUSTION AIR (LEFT HAND)

ITEM TYPE CODE HO3FI
0200 FILTER, ENGINE COMBUSTION AIR (RIGHT HAND)

By the May 7, 1970, bid opening date, three firms responded: FPD,
with a bid in an amount of $156,376; AAF, with a bid in an amount
of $198,572; and Ahton Iron Works, Inc., with a bid in an amount of
$990,000. Upon examination of FPI)'s bid, it was discovered that im-
mediately beneath the descriptions for items 0100 and 0200 the firm
had typed the following respective entries: "Air-Maze Plant Part
Number 203134" and "Air-Maze Plant Part Number 203133." In a tele-
gram of May 13 and letter of May 15, 1970, AAF asserts that FPD's
bid is nonresponsive on the ground that the part number entries are a
qualification of the bid.

In response, the contracting officer urges in his report of May 6,
1970, that AAF's contention is invalid since:

* * * the number placed on the bid appears to be an internal plant control
number only and not a qualification. This is explained as follows: The "Air Maze
l'lant Part #203134" for item 0100 and "Air Maze Plant Part #203133" for item
0200 were compared to Air Maze catalog cut sheets and other data available to
the Government prior to the time of bid opening. This Air-Maze data clearly
indicates that models of oil bath type filters, that would perform in accordance
with the requirements of the IFB and not exceed the space envelope criteria, are
identified by a four-position alpha-numeric code. The first two positions are
alpha, and the second two positions are numeric. The Air-Maze plant part num-
ber as indicated on the bid submitted by them contained six positions, all nu-
meric. In evaluating the bid, the Government logically took the position that the
Air-Maze plant part numbers as typed by them on their bid were, In fact, for
internal control purposes only and that this did not qualify the hid nor in any
way attempt to alter the requirements of the IFB. The Air-Maze Division, by
letter dated 19 May 1970, indicated that these part numbers typed on the bid



10 DECISIONS OF THE COMPTROLLER GENERAL lO

schedule were for their own internal control purposes only and were in no way
intended as a qualification or an exception to any portion of the specifications and
requirements of the solicitation.

We cannot agree. We have considered the problem presented by
FPD's insertions in a number of other cases. See B—152808, ,January 2,
1964; B—151849, September 10, 1963; B—143084, June 22, 1960.And our
decision in B—152808, .supra, is in all material respects analogous to the
present situation. In that decision, we quoted with approval the follow-
ing comments submitted by a contracting officer in connection with
B—151849, supi'a:

* * some bidders, when intending to supply material in coinlete conform-
ance with the specifications, have included their part numbers for their ready
reference in the event of an award, while others have Included their part nnm-
bers for the purpose of offering a similar but materially different item, which
might or might not meet the applicable specifications and the needs of the Gov-
ernment. When part numbers are inserted in bids, the Contracting Officer has
no way to determine whether the bidder is offering material in complete con-
formance with the specifications. * * *

The foregoing aptly states the precise difficulty apparent from an
examination of FPD's bid, and we must initially conclude, as we did
in B—151849, that, in the absence of an express statement by FPI) in
its bid that the specified plant parts numbers would comply with the
specifications, there is an initial ambiguity as to whether FPI) agreed
to offer an item which would comply with the specifications set forth
in the invitation.

Turning now to a consideration of the contracting officer's prol)osed
resolution of the ambiguity, we do not as a general matter object to
the contracting officer's asserted reliance on "catalog cut sheets and
other data available to the Government prior to the time of bid open-
ing." (We are informally advised that this data was furnished to the
procuring activity's engineering division during a courtesy visit by
representatives of FPD subsequent to the issuance of the invitation.)
We cannot, however, accept the conclusions reached by the contracting
officer after an examination of this data. We question the adequacy of
the data relied on by the contracting officer to support his inference,
quoted above. We are not persuaded that the inference drawn from use
of a four-position alpha-numeric code on the catalog sheets, when con-
trasted with the use of a numeric code in identifying a plant part,
removes the ambiguity. In our opinion, it may be inferred with equal
validity that FPD's designated plant parts numbers refer to a drawing
or other data, which may or may not evidence compliance with the
terms of the specifications. In this connection, during a meeting in our
Office on June 26, 1970, FPD representatives provided us a copy of a
drawing, which illustrates the configuration of the item FPI) proposes
to furnish. This drawing was prepared prior to bid opening and ref-
erences the plant parts numbers entered on FPD's bid. We are advised
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that this drawing was originally given to a preaward survey teani on
May 22, 1970, and thereafter furnished to the procuring activity.

Failure, as here, to establish conformance of the plant parts nuin-
hers to the specifications prior to bid opening leaves unresolved the
ambiguity. Furthermore, the apparent reliance by the contracting offi-
cer on FPD's post-bid-opening letter of May 19, while, in our opinion,
essential to his conclusion, is not proper. As we have indicated in nu-
merous cases, reliance on such information affords the bidder an option
to affect the responsiveness of its bid—an option which is detrimental
to the competitive bidding system. 36 Comp. Gen. 705 (1967); 37 id.
110, 112 (1957).

Accordingly, we are constrained to conclude that FPIYs bid is non-
responsive and should not be considered for award.

(B—169414]
Contracts—Specifications---Failure To Furnish Something Re.
quired—Addenda Acknowledgment—Legal Relationship of Par.
ties Altered
An amendment to an invitation issued to implement Defense Procurement Cir-
cular No. 74 entitled "Subcontractor Cost or Pricing Data and Audit Require-
ments," that recognized exemptions equivalent to those provided in the so-called
Truth in Negotiations Act, is a material amendment, whether or not the impact
on price is demonstrable, or the legal obligations imposed are new or being clari-
fied, and the failure to acknowledge the amendment may not be waived as a minor
informality under Armed Services I'roeurement Regulation 2—405, even though
the amendment was not received. The amendment altered the legaJ relationship
of the parties, even though not necessarily varying the actual work to be per-
formed, by making the submission of cost or pricing data, and the prime con-
tractor's responsibility for defective subcontractor data mandatory instead of
discretionary.

To the Secretary of the Air Force, July 7, 1970:

By letter, with enclosures, dated May 1, 1970, the Chief, Contract
Placement Division, Directorate of Procurement Policy, Deputy Chief
of Staff, Systems and Logistics, furnished our Office a. report on the
vrotest of Admiral Systems Corporation against the propoed award
of a contract to Zenith Radio Corporation under invitation for bids
No. F33657—70—B—0056, a two-step formally advertised solicitation,
issued by the AFSC Aeronautical Systems I)ivision (ASD), Wright-
Patterson Air Force Base, Ohio.

The sltbject invitation was issued on January 16, 1970, to sources
that had submitted acceptable technical proposals pursuant to letter
request for technical proposal No. F33657—70—R--0056 dated July 10,
1969, and amendment 0001 dated August 4, 1969, and requested in-
cremental prices for various quantities of TS—1843A/APX trans-
ponder test sets (item 1) and MT—3513A/APX mountings (item 2).
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On January 19, 1970, ASD issued amendment 0001 to implement the
requirements of Defense Procurement Circular (DPC) No. 74, entitled
"Subcontractor Cost or Pricing Data and Audit Requirements." That
circular contains the following statements regarding the changes
effected:

(a) Provide new requirements for obtaining cost or pricing data from first
and lower tier subcontractors at the time of pncing a prime contract. EXe111p
tion.s equivalent to those provided by P.L. 87—653 are recognized. Al failure to
comply may be excused in cxceptional cases provided adequate alternie arrange-
ments are made as out1ineL

(b) Clarify the application of cost or pricing data requirements to contract
modifications netting under $100,000 but based on additive and deductive eOts
aggregating $100,000 or more.

(c) Provide a guarantee of accuracy—as distinguished from completeness
and currency—in cases where only partial cost or pricing data is required.

(d) Conform the Audit and Records clauses under 7—104.42 to the MinhalI
Bill (P.L. 90—512) amendment to 10 U.S Code 2306(f).

Insofar as is relevant to 0111. consideration here, DPC 74 makes the
following changes: Revises paragraph 7—104.29(b) of the Armed
Services Procurement. Regulation (ASPR) by substituting a clause
entitled "PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA—PRICE ADJUSTMENTS (197() JAN)" for
the November 1967 clause; revises ASPR 7—104.41(h) by substitut-
ing a clause entitled "AUDIT—PRICE ADJUSTMENTS (1970
JAN)" for the April 1969 clause; revises ASPR 7—104.4.2(1)) by
substituting a clause entitled "SUBCONTRACTOR COST OR
PRICING DATA—PRICE ADJUSTMENTS (19W JAN)" for
the May 1963 clause. The amendment substituted the foregoing revised
clauses for tile prior ASPR versions.

By the February 17, 1970, bid opening date, eight sources responded
and on the quantity proposed for award Zenith is low, with a bid in
a total amount of $3,851,445.65, and Admiral is second low with a
bid in a total amount of $3,934,495.

Zenith, however, failed to acknowledge amendment 0001. Upon
investigation, it was determined that the amendment was mailed by
ASD, and that. Zenith did not. receive the amendment. The contracting
officer proposes to waive Zenith's failure to acknowledge the amend-
ment as a minor informality in accordance with Armed Services
Procurement Regulation (ASPR) 2—405.

By letter dated March 25, 1970, counsel for Admiral protested
against the proposed action to our Office, focusing specifically on the
failure to acknowledge amendment 0001. By letter, with enclosures,
dated May 22, 1970, to the contracting officer, Stewart-Warner Cor-
poration also protested against consideration of Zenith's bid for
award and, in compliance with its request, the contracting officer has
forwarded the protest to our Office for consideration. In accordance
with our bid protest procedures, Zenith was afforded an opportunity
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to comment on the record, and it responded by letter, with enclosures,
dated May 25, 1970. Award is being withheld pending our resolution
of the protest..

As outlined in its submission of May 13, 1969, counsel for Admiral's
basic position is that the DPC 74 revisions added by amendment 0001
materially alter the legal relationship between the Government an(l
the successful contractor and, therefore, could affect the ultimate
cost to the Government for the contract items. The materiality of the
I)PC 74 changes is contested by the Chief, Contract. Placement Div-
ision, the contracting officer and Zenith. In his report of April 17,
1970, the contracting officer maintains that amendment 0001 revisions
"essentially clarify" the application of the cost or pricing data re
quirements to subcontractors, and lie further emphasizes that the prior
ASPR provisions were already a part of the invitation. Zenith has
also adopted this approach.

Resolution by our Office of the question whether failure to a.cknowl-
edge an amendment renders a bid nonresponsive is generally based
on a determination whether the amendment could affect price, quan-
tity, or quality. If resolved, affirmatively, the amendment is material
and the bid must be rejected as nonresponsive. 42 Comp. Gen. 490
(1963) ;37id. 785 (1958).

Argument with respect to the materiality of amendment 0001 has
been concentrated primarily on the "price" facet of this general cri-
teria. The contracting officer inaimitains that an impact on price is
not demonstrable. Reliance is also placed on Zeniths letter of March
23, 1970, to the contracting officer, which acknowledged receipt of the
amendment (after bid opening) and denied that it has any effect on
price, quantity, or quality, and also the fact that Zenith di4 not timely
receive the amendment. These circumstances, however, are not de-
cisive in resolving the present matter. See, for example, 40 Comp.
Gen. 126 (1960); B—164154, July 3, 1968; B—164016, May 28, 1968.
Moreover, we are. not persuaded that. a determination of the likeli-
hood of a subsequent modification is controlling. In this regard, the
record includes an opinion dated April 17, 1970, from the I)irector of
Procurement Law, Office of the Staff Judge Advocate, which observes
that it is speculative whether the contract will be modified after award
and, assuming that a modification is made, whether such modification
would render the clauses operable. However, as counsel for Admiral
notes, there are numerous terms and provisions of the contract which
arc material and may or may not become operative during performance
of the contract, and counsel's reference to a warranty provision ex-
emplifies this point.

Of more importance, in our view, is the suggestion in the I)irectoi's
opinion that there is no realistic way of placing a monetary value, if

420-489 0 — 71 — 3
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any, on the substitution of the current clauses for those referenced
in the unamended invitation. It is also suggested in support of this
argunient that the revised clauses could be added at the time of a mod-
ification to the contract, and the effect on Price could be determined
at that time. Although Zenith expresses a willingness to cure the
failure to ackiiowledge the amendment by acceptance of the revised
clauses prior to award, it similarly maintains in its letter of May 25.
1970, that Admiral has "failed to nieet the proof required to show
that the amended provisions increased the price or would increase
the price of the contract."

To the extent that these contentions suggest that an inability to
establish an exact dollar impact attributable to the failure to acknow-
ledge amendment 0001 requires a conclusion that the amendment is
not material, we must disagree. We do not believe that, as a general
proposition, it would be successfully argued that an exception to pro-
visions fixing the contractual relationship of the parties reasonably
could not affect price. We do recognize in this instance that a judg-
ment as to the constructive price impact of the revised clauses is not
particularly helpful or meaningful since Zenith's bid as submitted
may have included a price contingency for the prior ASPR versions
of the clauses. In such circumstances, a conclusion based solely on
price impact tends to subordinate the basic inquiry which, as we
see it, is whether the revised clauses substituted by amendment 0001
materially altered the legal relationship of the parties. In formulat-
ing the inquiry in this manner, it must be emphasized, as we suggested
in B—158689, April 28, 1966, that the materiality of a defect, such as
the one involved here, is not diminished because it modifies the legal
relationship of the parties without necessarily varying the actual
work to he performed. See, e.g., 38 Comp. Geii. 532 (1969) (failure to
furnish require.d bid bond); 43 i]. O6 (10E2) (failure to furnish re-
quired list, of subcontractors). For that matter, the defect may be
material even in circumstances where it can be showii that the impact
on price is trivial. B—168551, February 3, 1970 (failure to acknowledge
amendment adding a wage rate determination) 47 Comp. Gen. 496
(1968) (progress payments). Finally, we note that it has not been
implied that the legal relationship established by the contractual
irovisio implementing Public Law 87—653, the so-called Truth in
Negotiations Act, is other than material.

The dispute, then, is whether the revised provisions added by amend-
ment 0001 imposed additional obligations not legally enforceable
under the prioi See 48 Comp. Gen. 555, 558, amid 559 (1969).
The submission by Admiral's counsel, of May 13, 1970, contains an
extensive review of the revised clauses vis-a-vis the. prior versions.
We. have examined the contrasts drawn in this submission in light of
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Zenith's response to the letter of May 13 and we must conclude that
the revised clauses do affect the legal relationship of the parties. in
reaching this conclusion, we are of the opinion that the amendment
made certain, as a legal proposition, areas which previously were
subject to valid question. In this sense, "clarification" (as the revised
clauses have been denominated) of legal obligations are no ]ess ma-
terial than the creation of new legal obligations. To illustrate our
conclusion and emphasis, we refer to two changes made by DPC 74
which counsel for Admiral considers critical and Zeneth's responses.

First, with respect to the "PRICE REDUCTION FOR DEFECT—
IVE COST OR PRICING I)ATA—-PRICE AT)JLTSTMENTS"
clause, Admiral's counsel notes in the submission of May 13 that:

* * * Whereas formerly a contractor would only be required to apply the
pricing data requirements for contract modifications in excess of $100,000, the
amended provisions require the application of the cost or pricing data require-
nients when the modification involves aggregate increases and/or decreases in
costs plhs applicable profits expected to exceed $100,000. * * *

Zenith suggests, in rebuttal, that "Protestant's reference to the data
required for additive and deductive costs is not pertinent as the Con-
tracting Officer had the discretion, before I)PC—74, to require such
data under the ASPR even if the net dollar change is zero." We agree
that the contracting officer could request data when aggregrate in-
creases and/or decreases in costs plus profits were expected to exceed
$100,000. See, in this respect, Armed Services Procurement Regulation
Manual for Contract Pricing (ASPM No. 1, February 14, 1969),
chapter 16, at page 16—1. But the DPC 74 revisions make it manda-
tory on the contractor to furnish data in this circumstance. Hence,
we must conclude that the change dictated by DPC 74 from the stated
discretionary authority of the contracting officer to a contract re-
quirement for the submittal of cost or pricing data represented a
material change which affects the legal relationship of the contracting
parties. In the absence of an acknowledgment by a bidder of an amend-
ment incorporating such change into the solicitation, no authority
would exist to award a contract to such a bidder since to do so would
result in a contract legally different than the one advertised.

Second, counsel for Admiral observes that the revised "PRICE RE-
I)UCTION FOR DEFECTIVE COST OR PRICING T)ATA- -
PRICE ADJUSTMENTS" clause now specifically refers to
prospective subcontractors and extends the guarantee of accuracy to
estimates submitted by the contractor based on cost or pricing data Sill)-
mitted by a prospective subcontractor not subsequently awarded a
contract. Zenith suggests, however, that "the Contracting Officer ac a
practicalmatter generally dema,ded prior to DPC—74 that prime con-
tractors be responsible for defective prospective subcontractor data."
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Nevertheless, a clear contractual responsibility would exist under
amendment 0001. [Italic supplied.]

We view these two aspects of the DPC—74 changes incorporated into
amendment 0001 s rendering the amendment significantly material
froni a legal standpoint. Our Office, which is particularly involved in
monitoring the effectiveness of contract cost and pricing provisions,
is of the opinion that the failure to acknowledge amendment 0001
may not properly be categorized as a minor informality which may be
waived pursuant to ASPR. 2—405. The contrary I)ositiOllS a(IVtLII(e(1
are not without merit. However, on balance, we feel that the inviola-
bility of the competitive bidding system dictates the result here, eSl)e-
cially when viewed in the light of the well-publicized purposes sought
to be achieved by the substantial changes effected by I)PC—74.

Accordingly, it is our opinion that Zenith's bid must be considered
as nonresponsive and should not be considered for award.

[B-169140]
Contracts—Cost-Plus—Evaluation Factors—Usc of Point System
Although an offeror's estimated prices are not the deciding factor in selecting a
successful contractor under a cost-reimbursement type contract negotiated pur-
suant to Armed Services Procurement Regulation (ASPR) 3-805.2, a contracting
agency that during the evaluation of proposals received under a request for quo-
tations soliciting the preparation of a Government publication on a cost-pills-n-
fixed-fee basis eliminates the 25 loints assigned to the factor of reasonableness
of cost in the evaluation criteria, is required under ASI'R 3—805.1.to continue
negotiations with all offerors within a competitive range. Therefore, an award
made solely on the basis of technical superiority as being in the l)est interest of
the Government without further negotiations with offerors who have the lieces-
sary qualifications to perform the procurement should be canceled.

To the Secretary of the Navy, July 8, 1970:
Reference is made to the letters (hated March 19, April 16, and May

14, 1970, from the Naval Supply Systems Command, reference: STP
0232, furnishing our Office with a report oii the protest from Industrial
Technological Associates, Incorporated (ITA), under request for
quotations (RFQ) N00174—70---Q—3954, issued on 1)ecember 19. 1969.

by the Naval Ordnance Station, Indian Head, Marylaud.
The RFQ called for quotations on a cost-plus-a-fixed-fee basis;

however, au offer could also be submitted on a time-and-material
basis as an alternate. The work was outlined in Enclosure I to the RFQ
and Enclosure II gave the evaluation criteria for selection.

Paragraph 2 of Enclosure I provided that for a period of 12 months
the contractor shall make available and employ its facilities and pei-
sonnel at the level of effort established by the quotation in the PP'-
tion of joint service explosive ordnance disposal p'lications. Para-
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graph 3 of Enclosure I indicated the estimated tyl)eS and iiumbers of
manuscript by task.

Enclosure II listed the following designated 1)oint scores and cii-
teria to be used in evaluation of quotations:

a. Record of past experience and work associated with Explosive
Ordnance Disposal Publications. 1 I)OiIitM

b. Record of past performance and evidence of good project organiza-
tion and management practices. 20 points

c. Qualifications of key personnel and number of personnel available
to manage and perform the task. 30 Points

d. Adequacy of facilities. 10 points
e. Reasonableness of cost. 2 l)OilltS

The contracting officers report states that the criteria for evaluation
and the weights assigned to each were developed by a panel of highly
qualified explosive ordnance disposal and publications personnel.

Proposals were received from the three companies solicited. A second
panel of experienced explosive ordnance and publications 1)erso1nel
evaluated the proposals. The scores resulting from the evaluation of
proposals and the estimated pnces submitted by offerors were as
follows:

Evaluation
Estimated price Company point score

$475, 896 (CPFF) John I. Thompson 63. 10
and Company

246, 917 (CPFF) Potomac Research 33. 33

168, 097 (CPFF) ITA 39. 00

173, 899 (T&M) 1TA 39. 00

The report dated April 16, 1970, from Naval Supply Systems Com-
mand states that all of the three firms which responded to the RFQ
have the necessary qualifications to perform the tasks involved iii this
procurement but the three are not equal with regard to quality, time-
liness, cost effectiveness, and capacity. It is urged by Navy that since
reimbursement for this type of work is made on the basis of cost, it was
essential that the firm selected be the most competent and technically
qualified. In this regard, Navy advises that John I. Thompson and
Company (JITCO) has had approximately 16 years' contract experi-
ence in preparing explosive ordnance disposal and related publications
while ITA has had approximately 2 years' experience during which
time they have been performing one contract placed by the Naval
Ordnance Station, Indian Head. The letter of April 16, 1970, goes on
to give some cost information and from this information Navy draws
the conclusion that, while ITA did improve during the performance
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of its I)rior contract, its offers for the present contract were considered
"totally" unrealistic in the light of its past performance and the Gov-
ernment's estimate.

The report of April 16, 1970, further states that the evaluation paiwl
considered that offers which varied from the Government's estiniate
for this procuremeiit by more than 10 percent were llnrealiSti( an(l Un
reasonable. It was determined that ITA's offer on a cOSt-1)1US-a-1iXe(l
fee basis was 53 percent below the Governmenfs estimate and that
ITA's offer on a time and materials basis was 51 percent below the
Government's estimate. The prices in the proposals from the other of-
ferors also varied from the Governnient's estimate by more than 10 pel'-
cent. The prices in the proposals from ITA and Potomac Research were
so far below the Government's estimate that it was determined that any
consideration of price would have resulted in their being given a minus
score and the price in JITCO's proposal was too high to earn points.
We are advised that since none of the offers approached the Govern
ment's estimate, all offers were rated as "zero" with respect to the factor
of cost. Navy's letter of April 16 concludes that, while the Navy has
taken no exception to ITA's claim that such firm is "capable," it was in
the best interest of the Government to make the award to the best qiiali-
fled off eror. As indicated, it is Navy's view that based on past experi-
ence with the firms, under contracts then in effect, and the evaluation
factors in the solicitation, JITCO was the best qualified, cost afl(l tech-
nical capabilities considered, and negotiations were undertaken with
that firm only. Navy's report states that in the circumstances it would
have served no useful purpose to negotiate with any but the firm con-
sidered to be best qualified to perform the required work.

The contracting officer's report states that since it was apl)areflt dur
ing negotiations with JITCO that the contract and the effort required
lent itself to some additional contractor management of resources, it
was determined that an incentive type contract would be most appro-
priate in this situation.

The report of May 14 presents a breakdown of the number of proj-
ects assigned to ITA and the total pages delivered. This breakdown
amplifies the cost data in the April 16 report and gives a comparison
between the costs incurred by ITA per page in 1968 versus the costs in-
curred in 1969. Navy has made this comparison for the purpose of re-
futing ITA's contention that they had improved in the performance of
the prior contract. For 1968 the average cost per page wa-s $1,598 and
for 1969 the average cost per page was $1,230. Considering ITA's cost
per page for 1968 amid 1969, it is Navy's view that ITA has not shown
improvement to the extent urged by the concern. It is further argued
by Navy that considering ITA's cost per page for 1968 and 1969, ITA's
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estimate of $227.16 per page for the present procurement does not
seem realistic.

ITA has advised that it has kept individual cost records for certain
tasks under its prior contract; that tl1ese records indicate an improve-
ment in ITA's learning curve with resulting increased efficiency; and
that ITA's costs decreased during the performance of the latter stages
of its prior contract. The Navy did not keep cost records for individual
tasks. The cost data furnished to our Office to establish ITA's cost per
page under ITA's prior contract is an average cost derived by dividing
the total costs incurred by ITA under its prior contract by the number
of pages, and it is not shown that even this data was available at the
time the award decision was made.

By letter of April 17, 1970, with attachments, counsel for JITC()
submitted comments on behalf of thwt concern. Basically the argu-
ments in that letter are that both ITA and Potomac were not in a com-
petitive range; that the determination not to negotiate with ITA or
Potomac was not an abuse of administrative discretion and that ti'
award to JITCO resulted in a valid and binding contract.

The contracting officer made the award to JITCO on February 11,
1970, pursuant to 10 U.S.C. 2304(a) (10). The contract awarded was
a cost-plus-incentive-fee type of contract in the total estimated amount
of $346,125, comprised of a target cost of $325,000 and a target fee of
$21,125. It was provided that in no event would the adjusted fee be
greater than $24,375 (7.5 percent of target cost) or less than $J7.I
(5.5 percent of target cost).

Armed Services Procurement Regulation (ASPR) 3—805.2 provicJi"
as follows regarding the negotiations of cost-reimbursement f.
contracts:

3—8O.2 IJost-Reimlnjr8cnient TVPe contracts. In selecting the contractor for
a cost-reimbursement type contract, estimated costs of contract performance and
proposed fees should not be considered as controlling, since in this type of cofl-
tract advance, estimates of cost may not provide valid indicators of final actusi
costs. There is no requirement that cost-reimbursement type contracts be awarded
on the basis of either (1) the lowest proposed cost. (2) the lowest proposed feo,
or (3) the lowest total estimated cost plus proposed fee. The award of'cost-reim-
bursement type contracts primarily on the basis of estimated costs may encourage
the submission of unrealistically low estimates and increase the likelihood of cost
overruns. The cost estimate is important to determine the prospective contractor"
understanding of the project and ability to organize and perform. the contra e
The agreed fee must be within the limits prescribed by law and appropriate to
the work to be performed (see 3—808). Beyond this, however, the primary con-
sideration in determining to whom the award shall he made is: which contractor
can perform the contract in a manner most advantageous to the Government.

The letter of April 17 from counsel for JITCO states that the above
provision reflects the traditional rule that award of a cost-type con-
tract is to be made chiefly on the basis of performance most advantage-
ous to the Government. We agree with this traditional view; however,
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there is nothing in the cited provision which sanctioiis a 1iocedtire
whereby the most advantageous contractor is selected without negoti-
ating with all 'those offerors submitting proposals within a competitive
range. The requirement for negotiating with all off erors within a com-
petitive range is applicable to the situation where a cost-type contract
will be awarded. See B—162062, November 9, 1967.

With regard to the nature and extent of negotiations to be conducted
with offerors, ASPR 3—805.1, in implementation of 10 F.S.(1. 2304(g),
requires that "written or oral discussions shall be conductc(1 with all
responsible offerors who submit proposals within a competitive range,
price, and other factors considered." A]so, ASPR 3—803.1(a) (v) re-
quires that "' In any case where there is uncertainty as to the
pricing or technical aspects of any proposals, t.he contracting officer
shall not make award without further exploration and discussion prior
to award." In connection with what constitutes a competitive range the
rule is that a proposal must be considered to be within a competitive
range so as to require negotiations unless it is so technically inferior
or out of line with regard to price that meaningful negotiations are
precluded. We have recognized that the determination of competitive
range, particularly as regards technical considerations, is primarily a
matter of administrative discretion which will not be disturbed in the
absence of a clear showing that such determination was an arbitrary
abuse of discretion. See 48 Comp. Gen. 314 (1968).

The criteria for evaluation in the RFQ stated that 25 points were
assigned to reasonableness of cost. Thiring the evaluation of proposals
it was decided that the factor of price should be considered as "zero"
for all offerors differing by more than 10 percent from the Govern-
ment's estimate and that therefore on a technical basis only JITCO was
qualified for negotiations since JITCO's proposal was clearly superior
to the other proposals. We find no basis to support this type of reason-
ing, at least. not without giving offerors whose prices were considered
too low a chance to attempt to justi1fy the validity of their prices.
Navy's reasoning resulted, in effects in deletion of the price evaluation
factor stated in the solicitation.

Giving price 25 points in evaluating proposals for a cost-reimburse-
ment type contract was possibly too much weight for this factor and
it may have been for the purpose of attempting to rectify t.his that
Navy decided to eliminate price in evaluating proposals. We realize
that t.he award in this case was of a cost-reimbursement type contract
and that therefore an offeror's estimated prices should not be the de-
cidmg factor in selecting the successful offeror. However, Navy should
have considered that in view of its decision to evaluate proposals on a
basis other than as indicated in the RFQ, there should have been a new
round of negotiations on this basis.
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Navy has argued that the price in ITA's proposal was unrealistic
considering ITA's cost. in performing its prior contract and the Gov-
ernment's estimate and that therefore price discussions with ITA
would have served no useful purpose. In answer to this, ITA's argu-
ment was that it had cost. data on individual tasks performed in the
latter period of its 1)rior contract; that this data indicated that ITA's
learning curve improved during performance of its prior contract
with a resulting increase in efficiency and that ITA's costs decreased
in the latter stages of its I)rior contract. Navy was given the opportu-
nity of refuting this argument by ITA; however, Navy apparently
does not have cost data on individual tasks performed in the latter
stages of ITA's prior contract. We do not consider the cost data fur-
nished by Navy which is an average cost over the entire term of ITA's
contract as refuting ITA's argument that its costs decreased during the
latter I)ortio of its contract.

The Government's estimate by itself does not seem to be a sound
basis for rejecting ITA's proposal without negotiations since if there
had been negotiations with ITA and certain areas had been clarified,
the price offered by that concern might well have been close to the
Government's estimate. If being within 10 percent of the Govern-
ment's estimate was the basis for determining whether to negotiate
price with an offeror, JITCO's proposal which was more than 10 per-
cent of the Government's estimate was also out of this range, yet price
negotiations were conducted with that concern.

The price in ITA's proposal does bear some relationship to ITA's
understanding of the work involved. It could be that Navy felt that
the price in ITA's proposal showed such a lack of understanding of
the work involved that negotiations with ITA would serve no useful
purpose. However, if as we understand it the work to be done was all
"original" work, rather than a combination of "original" and "re-
vision" work such as ITA had been performing, its low price may have
been due to the failure of the solicitation to make this clear. This, too,
probably would have been clarified in negotiations with ITA. More-
over, Navy seems to concede that ITA had the capability to perform
the contract for this procurement.

Oiie further observation is that Navy apparently felt it was neces-
sary to protect itself from a cost standpoint and therefore made the
award on an incentive-fec basis to give the contractor incentive to re-
duce cost. This also seems to stem from the failure to negotiate price
with ITA.

In the circumstances we do not agree with Navy's position that there
was a basis for rejecting ITA's proposal without negotiations and
negotiating only with JITCO. Accordingly, we believe that the award
to JITCO should be canceled.

420-489 0 - 71 - 4
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The enclosures forwarded with the letter of March 19, 1970, are
returned as requested.

(B—168691]

Pay—Rear Admirals, Etc.—Officers Serving as Judge Advocate
Generals—Assigned Not Detailed
The legislative history of Public Law 9—179, which authorized detailing two
officers—a Navy officer (10 U.S.C. 514)(b) and a Marine officer (10 U.S.C. i3141)
(c) )—as Assistant Judge Advocate Generals of the Navy, entitled to the rank and
grade of rear admiral (lower half) or brigadier general while so serving, unless
entitled to a higher rank or grade under another l)rOviSiOfl of law, evidencing no
intent that a capUun or officer of lesser rank receive the pay of a rear admiral
(lower half) or brigadier general, as appropriate, the two Navy captains not
detailed hut assigned as Assistint Judge Advocate Generals to avoid creating
entitlement to flag rank within tile meaning of 10 I.S.('. M40(b), having been
denied the grade of rear admiral (lower half) and its benefits, alaS not be paid
under 37 F. S.C. 202(1) t that grade.

To Lieutenant G. R. Swack, Department of the Navy, July 13, 1970:

Further reference is made to your letter dated October 7, 1969, for
warded here by second endorsement dated December 22, 1969, of the
Director, Navy Military Pay System, requesting au advance decision
as to whether Captain S. II. Sharratt and Captain Richard J. Selman
may be paid the pay authorized for rear admiral (lower half) retro
active to July 16, 1968, and August 20, 1968, respectively. Your request
has been assigned submission No. DO——1063 by the I)epartment of
Defense Military Pay and Allowance Committee.

Your request was acconipanied by comments dated November 5,
1969, of the Judge Advocate of the Navy, and a statement dated T)e
ceinber 1, 1969, by the Chief of Naval Personnel, commenting upon
the question presented. There has also been forwarded for our con
sideration a memorandum from the Acting Judge Advocate General
of the Navy dated May 27, 1970, enclosing a copy of letter (hated
April 14, 1970, from Senator Sam J. Erwin, ,Jr., relating to the status
of Captains Sharratt and Selman.

By BFPERS Order 125011(1), dated July 24, 1968, confirming
verbal instructions of July 16, 1968, Captain George S. H. Sharratt,
JAGC, VSN, was ordered to report immediately to the Judge Advo
cate General of the Navy for duty as Assistant ,Judge Advocate Geii
eral for Civil Law. By BTJPERS Order 113880(1), dated August 20,
1968, Captain Richard J. Selman, .JAGC, USN, was ordered to report
to the Judge Advocate General of the Navy for duty as Assistant
Judge Advocate General for Military Law and for additional duty as
officer in chrtrge, Navy Appellate Review Activity, Office of the Judge
Advocate General, Washington, I).C.

Iii his statement of December 1, 1960, the Chief of Naval Personnel
stated that it was his specific intent not to detail the officers here in
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volved so as to create entitlement to flag rank within the meaning of
10 U.S.C. 5149(b) and indicated that such a detail would necessitate
approval by the Secretary of the Navy.

In view of NAVCOMPT Instruction 7220.44, change Transmittal
27, dated August 30, 1969, to the Department of Defense Military
Pay and Allowance Entitlements Manual (paragraph 10214b(2)
of Change 15, dated January 5, 1970), which provides that an officer
is entitled to the basic pay of rear admiral (lower half) or brigadier
general when "detailed" as Assistant Judge Advocate General, you
express doubt as to whether payment in the grade of rear admiral
may be made to Captain Sharratt and Captain Selman retroactive
to the dates of their orders inasmuch as the regulations at the time
of t.he "initial details to this duty" as Assistant Judge Advocate Gen-
erals did not provide for payment in those positions in the rank of
rear admiral, "although P.L. 90—179 of December 8, 1967, So [81]
Stat. 547 [548], did so provide."

The act of December 8, 1967, which established the Judge Advocate
General's Corps in the Navy, amended 10 U.S.C. 5149 to permit, in
addition to a Deputy Judge Advocate General, the detailing of two
officers "as Assistant Judge Advocate General of the Navy." As per-
tains to the present question, section 5149 provides as follows:

(b) An officer of the Judge Advocate General's Corps who has the quali-
fications prescribed for the Judge Advocate General in section 5148(b) of this
title may be detailed as Assistant Judge Advocate General of the Navy. While
so serving he is entitled to the rank and grade of rear admiral (lower half),
unless entitled to a higher rank or grade under another provision of law. An
officer who Is retired while serving as Assistant Judge Advocate General of
the Navy under this subsection or who, after serving at least twelve months
as Assistant Judge Advocate General of the Navy, is retired after completion
of that service while serving in a lower rank or grade, may, in the discretion of
the President, be retired with the rank and grade of rear admiral (lower half).
If he is retired as a rear admiral, he is entitled to retired pay in the lower
half of that grade, unless entitled to higher pay under another provision of law.

(c) A judge advocate of the Marine Corps who has the qualifications pre-
scribed for the Judge Advocate General in section 5148(b) of this title may le
detailed as Assistant Judge Advocate General of the Navy. While so serving he
is entitled to the rank and grade of brigadier general, unless entitled to a
higher rank or grade under another provision of law. An officer who is retired
while serving as Assistant Judge Advocate General of the Navy under this sub-
section or who, after serving at least twelve nionths as Assistant Judge Advocate
General of the Navy, is retired after completion of that service while serving in a
lower rank or grade, may, in the discretion of the President, be retired with the
rank and grade of brigadier general. If he is retired as a brigadier general, he
Is entitled to the retired pay of that grade, unless entitled to higher pay under
another provision of law.

In addition, the act of December 8, 1967, added to 37 U.S.C. 202
a new subsection (k) (redesignated as subsection (1) by section 3(2)
of the act of October 22, 1968, Public Law 9Q-623, 82 Stat.. 1312,
1314), as follows:

Unless appointed to a higher grade under another provision of law, an officer
of the Navy or Marine Corps serving as Assistant Judge Advocate General of
the Navy is entitled to the basic pay of a rear admiral (lower half) or brigadier
general, as appropriate.
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The legislative history of Public Law 91—179 (10 U.S.C. 5149 (b)
and (c) and 37 U.S.C. 202(l)) shows that the language finally
enacted was the result of several amendnients and changes of proposed
language and we have carefully considered the explanations nd
discussions of those amendments and changes in conjunction with the
language of the law as finally enacted but we are unable to ascertain
an intent that any captain or officer of lesser rank should be paid the
pay of a rear admiral (lower half).

Prior to enactment of the act of December 8, 19G7, 10 U.S.C. 5149 (a)
merely provided that an officer of the line of the Navy or the Marine
Corps "may be detailed" as an Assistant Judge Advocate General of
the Navy. That subsection also provided that "While so serving"
such an officer is entitled to the highest pay of his rank. Additional
pay provisions were included in 37 U.S.C. 202(i).

When II.R. 12910, a bill to establish a Judge Advocate General's
Corps in the Navy, was first introduced (September 14, 19G7), no
substantial change was proposed in the language relating to an Assist
ant Judge Advocate General except that an officer "shall be detailed"
as Assistant Judge Advocate General of the Navy and the special
pay provision was omitted. Also (iii section 7 of the bill) it was pro
posed to amend the language of 37 U.S.C. 202 to remove the special
pay provisions for an officer detailed as Assistant Judge Advocate
General of the Navy.

As passed by the House of Representatives, T1.R. 12910 had been
completely revised insofar as Assistant Judge Advocate Generals of
the Navy are concerned. At that time the bill would have enacted 10
U.S.C. 5149(b) providing that a Judge Advocate of the Navy "shall
be detailed" as Assistant Judge Advocate General of the Navy. "While
so serving, he is entitled to the rank and grade of rear admiral (lower
half)" unless entitled to a higher rank under another provision of
law. That subsection also would have provided special retirement
rights for an officer "retired while serving as an Assistant Judge
Advocate General of the Navy under this subsection" or retired after
he had served in that capacity.

It was proposed also to enact 10 IT.S.C. 5149(c) which would have
provided hiat a Judge Advocate of the Marine Corps "shall be de
tailed" as Assistant Judge Advocate General of the Navy. "While
so serving" such an officer would have been entitled to the rank and
grade of brigadier general and special retirement rights like those
provided in 10 U.S.C. 5149(b) were included. Section 7 of the bill
would have added subsection (k) to 37 U.S.C. 202 which would have
provided that an officer "serving" as Assistant Judge Advocate Gen
eral of the Navy is entitled to the basic pay of a rear admiral (lower
half) or brigadier general, as appropriate.
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Hence, as the proposal passed the house, it provided that one
officer of the Navy and one officer of the Marine Corps "shall be (le
tailed" as Assistant Judge Advocate General of the Navy. Those
officers, "While so serving," would have been entitled to the rank
and grade of rear admiral (lower half) or brigadier general, as appro-
priate, and w-hil "serving" as Assistant Judge Advocate General
of the Navy they would have been entitled to basic pay of a rear
admiral (lower half) or brigadier general, as appropriate.

Nowhere in the proposal, or in its legislative history, to this point,
do we find any suggestion that a position of Assistant Judge Advocate
General of the Navy, except as specifically stated, was proposed.
Neither do we find that the special pay provisions proposed for in-
clusion in 37 U.S.C. 20(k) for an officer serving as Assistant Judge
Advocate General of the Navy were intended to apply to an officer
other than one detailed under the authority provided in the prOpose(l
10 U.S.C. 5149(b) or (c).

When the bill was considered by the Armed Services Committee
of the Senate it was amended so as to omit 10 IJ.S.C. 5149(c) and
the language of 10 U.S.C. 5149(b) was adjusted so as to provide for
only one Assistant Judge Advocate General of the Navy—"A Judge
Advocate of the Navy or Marine Corps * * shall be detailed" as
Assistant Judge Advocate General of the Navy. No substantial change
in language was made in the provisions relating to the rank or grade
or the retirement rights of an Assistant Judge Advocate General of
the Navy. Also, no change in language was made in the provisions
with respect to pay for a person so serving. See S. Rept. No. 748,
90th Cong., to accompany H.R. 12910.

On the floor of the Senate, on the motion of Senator Ervin, the bill
was amended to include 10 U.S.C. 5149(b) and (c) exactly as those
sections were passed by the House except that the word "may" was
substituted for the word "shall" in the first sentence of each section.
Senator Ervin explained the amendments (113 Cong. Rec. 32764), as
follows:

Mr. President, as referred to the committee this bill proposed to establish
two new statutory positions of Assistant Judge Advocate General of the Navy.
One of these positions would have been filled by a Navy officer with the rank
and grade of rear admiral, lower half, and the ether would have been filled by a
Marine Corps officer with the rank and grade of brigadier general.

The Committee on Armed Services consolidated these two positions into one
and provided that the occupant could be either a Navy officer in the grade of
rear admiral, 1ower half, or a Marine Corps officer in the grade of brigadier
general. The committee decided not to increase the number of flag officers in the
Navy or general officers in the Marine Corps whose corifirmatioas it would rec-
ommend to the Senate. Accordingly, the one additional flag or general officer
involved in the committee version of the bill would have caused the Navy or the
Marine Corps to accommodate this additional flag or general officer within the
limitations now applicable.

After the committee's action the line officers of the Navy and the Marine Corps
protested their inability to accommodate an additional uniformed lawyer as a
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rear admiral or a brigadier general and I have agreed to sponsor an awendnwnt
that establishes the two new statutory positions of Assist4lnt Judge Advocate
General of the Navy on a permissive basis instead of requiring that they l filled
by a flag officer of the Navy or a general officer of the Marine Corps. If those
in power in the Navy and the Marine Corps are later persuaded that additional
flag or general officer positions should be filled by uniformed lawyers, the au-
thority for flag and general officer grade for the occupants of these offices will
exist

Mr. President, the purpose of the amendments which I have offered is to make
the assignment of a flag officer or general officer to the Positions of Assistant
Judge AdvoCaie General of the Navy, which are created by the bill, permissive
rather than mandatory; and it is merely to take care of the preemit ol)joction
of the Navy that it is unable to subtract from present authorized flag officers
and general officers for these posts. The amendments would make it permissive
rather than mandatory.

It is noted that Senator Ervin said that he had agreed to sponsor an
amendment that establishes the two new statutory 1)ositions of Assist
ant Judge Advocate General of the Navy on it permissive basis instCa(l
of ruiring that they be filled with flag or general officers all(l later
he indicated that the bill creates positions of Assistant. cJudge A(lVO-
cate General of the Navy. however, no specific language other than
that contained in 10 U.S.C. 5149 (h) and (c) was propose(1 an(l each
of those subsections contains mandatory language that nit officer de-
tailed under those provisions shall have either flag or brigadier general
rank and grade.

Because of the changes made in the bill by the Senate it. hind to re-
ceive further consideration by the house of Representatives. The clis-
cussion on the floor of the House during that consideration is found on
pages H15565—6 of the Congressional Record for November 20, 19G7
(113 Cong. Rec. 33209). That° discussion includes the following state-
ment by Congressman Philbin explaining why furt her house act ion
was necessary:

Under the language of the bill prior to its amendment the Secretary of the
Navy would have been required to detail two Assistant Judge Advocate Generals
and the Senate committee advised that if this were done the Stenimis ceiling
would not be raised, and that the flag and general officers filling the- two billets
would have to be charged against the total number of flag and general officers
already authorized under the Stennis ceiling for the Navy and the Marine Corps.
Both the Navy and the Marine Corps took the position that they could not ab-
sorb at this time within their current flag- and general-officer allocations the two
Assistant Judge Advocate General billets. Consequently the language was
changed to enable the Navy and Marine Corps to have some flexibility in this
regard.

Later in the discussion in answer to a question whether the bill would
be permissive for the establishment of a Judge Advocate General's
Corps, Mr. Philbin replied:

No; it is permissive Only to the rank of the two officers to be added to the Corps
when it is organized, and they shall be of flag rank as well as a lower, lesser
rank, presumably Captains.
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The Senate amendments were concurred in and the two subsect ions
were enacted as quoted above.

The Judge Advocate General of the Navy in his comments of No-
vember 5, 1969, which accompanied your request for decision, and the
Acting Judge Advocate General in his memorandum of May 27, 1970,
recently received, take the position that 10 U.S.C. 5149(b) and (c)
created two statutory positions as Assistant Judge Advocate General
of the Navy to be filled by officers with no restrictions whatsoever as
to their rank, giade, or branch of the Naval service. Certainly that
conclusion cannot. be based on any specific provisions in those two sub
sections and even if it could be admitted that those two subsections,
plus their legislative history, warrant. that conclusion, no progress
would be apparent in solving the pay rights of those officers.

For example, if a captain in the Navy is assigned, as Captain Shar-
ratt appears to have been, to act as Assistant Judge Advocate General
of the Navy, he is either detailed under 10 U.S.C. 5149(b) or lie is not.
If lie is detailed under that subsection it is specifically provided that lie
is entitled to the rank of rear admiral (lower half) while so serving.
If lie is not detailed under that subsection and if we admit, for the sa.ke
of argument, that his detail nevertheless makes him an Assistant Judge
Advocate General of the Navy, what are his rights? If lie occupies a
1)osition of Assistant Judge Advocate General that was created by
statute, as the Judge Advocate. General contends, that statute must be
1() U.S.C. 5149(h) (no other has been suggested). An officer who is
retired while serving as Assistant Judge Advocate General of the Navy
under that subsection may be retired in the grade of rear admiral
(lower half) with retired pay based on that grade.

On the other hand, we have found nothing in the law or its legisla-
tive history of any intent to authorize retirement for an Assistant
Judge Advocate Genera.l of the Navy iii a grade higher than the
in which he served on active duty or to authorize retired pay based on
such a higher grade.

When the provisions now contained in 37 U.S.C. 202(l) were in-
serted in H. R. 12910 (proposed as 37 II.S.C. 202(k) ) they would have
fixed the active duty pay and would have been applicable only to those
officers detailed as Assistant Judge Advocate General of the Navy
under the proposed specific statutory authority providing for such
details. In other words, those provisions would have authorized the
pay of a rear admiral (lower half) or a brigadier general, as appro-
priate, for an officer detailed as Assistant Judge Advocate General of
the Navy and who, because of that detail and while so serving, was en-
titled to the grade of rear admiral (lower half) or brigadier general.

Those provisions are applicable at the present time to an officer so
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detailed and serving and it is our view that they do not extend to cap
tains, or officers of lesser grade, who have been admithstrativcly n5-
signed as Assistant Judge Advocate Genera.! of the Navy and who have
been denied the grade of rear admiral (lower half) or brigadier gen
eral. The matter is entirely too doubtful for this Office to conclude that
Congress intended that the pay provisions of 37 [T.S.C. 202(l) should
apply to officers so administratively assigned but at the same time in
tended to deny them the benefits specifically provided by 10 T.S.C.
5149(b) or (c) as to rank and grade for an officer "detailed" to so
serve.

After most careful consideration of all the information presented
and without considering whether it is appropriate to detail two Navy
officers to serve as Assistant Judge Advocate General of the Navy (in
stead of one Navy officer and one Marine Corps officer), we must con
elude that neither of the officers involved is entitled to the pay of a rear
admiral (lower half) under the provisions of 37 U.S.C. 202(l) on the
basis of the present record.

(B—167926]

Sales—Property Descriptions—Rule
The rule to be derived from past decisions of the Comptroller General relating
to claims for alleged misdescription of surplus property where no guarantee pro
visions were incorporated in the invitation is that the holding authority, includ
lug the property disposal officer, should be held to the use of the best information
available, the accuracy of which may be relied on if not internally inconsistent.
but if the information is contradictory or inconsistent, the holding activity has
the duty to select on some reasonable basis the descriptive information to he
used. If no information is available, the holding activity has the duty to develop
a description of the property on a reasonable basis, taking into consideration the
circumstances and effort in relation to the probable value. Errors in judgment or
typographical errors by the holding activity would not per 8e violate the rule.

Sales—Disclaimer of Warranty—Erroneous Description—Relief
Generally
Under invitation for bids to dispose of surplus property on an "as is" and "where
is" basis, bidders advised that the estimated weight of the items offered were
not guaranteed and urged to inspect the property are not entitled to a price ad
justment for weight shortages if the descriptive information used by the holding
activity was the best available, or if not available, the weight estimate was based
on a visual inspection of the property because it would not have been feasible to
weigh the individual items. However, relief may be granted where the con-
tracting officer had actual or constructive notice of the misdescriptio:i before
award, or the holding activity unexplainedly almost tripled the weight which
had been accurately shown In a rough draft of the sales writeup.

To the Director, Defense Supply Agency, July 15, 1970:
Reference is made to the letters of April 9, 1970, and May 1, 1970,

with attachments, from the Assistant Counsel, Defense Supply Agency
(DSA), reference: DSAII—G, concerning our decision B—1O792(, ,Jan-
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nary 15, 1970, and certain claims received by your agency for alleged
misdescription of surplus items sold where there is no recourse under
the "guarantee." provisio1s. It is suggested that our decisions
B—160014, October 27, 1906, and B—166611, May 15, 1969, may be
inconsistent with B—167926, January 15, 1970.

The decision, B—160014, October 27, 1966, concerned a claim for an
alleged misciescription of an item in a surphis sales invitation. A Sill)-
item of the item stated that. the handle socket of certain hard tools were
sliding T-type, l/4-inch drive. The handle sockets were actually %2-
inch drive. It was found that the description was taken from the best
available information as set out in the turn—in document front the hold-
ing activity and there was no indication in the record before our Office
of bad faith on the part of Government employees drawing the invita-
tirni or that such employees had any information that the subitem was
other than as described in the invitation. The "Guaranteed Descrip-
tions" clause was not included with the "Sale By Reference" conditions
incorporated in that invitation. Since the sale was on an "as is" and
"where is" basis, it was concluded that there was no warranty and that.
the rule of caveat emptoi prevailed.

In B—166611, May 15, 1969, an automobile was described as a sedan,
1965 I)odge—6, 2-door, and the serial number of the car was set forth
in the purchase description. The vehicle was actually a 1964 Dodge, the
misdescription in the invitation resulting from a typographical error
by the reporting agency. No guarantee provisions were incorporated as
terms and conditions of that sale. The contention was that the catalog
description was not based on the best available information. Our Office
rejected this argument since the sales officer based the description on
the best and sole information available to him, that furnished by the re—
1)ortin agency.

The administrative reports refer to language in B—160014, October
27, 1966, which states that '"• Sales persomitiel generally rely upon
the records certified to them by the holding activities in preparing the
property descriptions w-hich are inserted in disposal invitations and are
under no duty to make any inspection of items themselves in preparing
for the sale. Relief can only be granted where the misdescript ion is the
result of some act on the part of the sales personnel themselves. The rule
of ca'eaf emptor applies with respect to misdescriptions resulting
from the fault of employees of the holding activities

In B—i 66011, May 15. 1969, we said:
* * In surplus sales the officials of the Government are required only to act

in good faith, which the sales officer did. '

In B—167926, January 15, 1970, the turn-in document contained in-
consistent descriptive language. Only the more favorable language was

420-489 0 — 11 — 5
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included in the purchase description. In that case it was held that tue
property disposal officer could not simply select the niore favorable
information but had to carefully evaluate the situation to ilISuic that
the selection of one part of the description over another inconsistent
part was based on the best available information.

In B—151239, May 31, 1963, the property disposal officer knowingly
changed the description of the property shown in the turn-in document.
In B—151239, which was cited in B—167926, it was also found that the
property disposal officer did not fulfill his duty.

W'e think the rule to be derived from the foregoing cases is that the
holding activity which includes the property disposal officer, should be
held to the use of the best information available to it. Where the infor-
mation is contradictory or inconsistent the holding activity has a duty
to select the descriptive information to be used oii some reasonable
basis. However, where the description of the itin available to the hold-
ing activity is not internally inconsistent, it has a right to rely on the
accuracy of the information. Where no information is available, the
holding activity has a duty to develop a description of the Prol'rty on
a reasonable basis taking into consideration the circumstances and the
effort justified in relation to the probable value. Errors in judgment
or typograplucal errors by the holding activity would not pe e violate
the standard. We believe that our holdings on the point are consistent
with this rule.

The five factual situations presented for our consideration arc set
out individually below.

The Capco Alloy Steel Company's (Capco) claim concerned a short-
age in the estimated total weight of item No. 11, contract No. 4=0048
097, which was described as follows:

TFBING: 2-'4" outside dimension, corrosion resisting steel. FSX 4710 27S-
943. Outside, Area E—tnpacked—Unused—Fair Condition. Total cost S2os.
Est. Total wt. 3400 Lbs. 778 FEET.

The above-quoted description of item No. ii appeared in invita-
tion for bids No. 44—0048, which incorporated by reference the intrur-
tions. terms, and conditions, in the "Sale By Reference" pamphlet of
March 1969. This pamphlet provided that the sale was on an "as is' am!
"where is" basis, that the description of the property was based on the
best. information available and the bidder was urged to inspect the
ProPerty. It was further pro'idel that the estimated total weight of
the property was not guaranteed.

Subparagraph (a) (1) of clause 27 in the "Sale By Reference,'
March 1969 pamphlet provided that. the contract price would not be
adjusted or property deleted from the contract pursuant to the
"GFARANTEED DESCRIPTIONS" clause unless the purchaser
furnished the sales contracting officer written notice within 20 calendar
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days of removal of the property that lie considered the PioI)e1tY to
have been misdescribed; further, the property must be held sufficiently
intact to permit identification by the Government.

Capco paid $0.7869151 per foot for the 778 feet of tubing and re
moved the item on November 20, 1969. By letter of November 24, 1969,
subsequent to the removal of the property, Capco advised the p'(
curing activity that. the item delivered consisted of 1,093 pounds and a
request was made for a price decrease of $415.26.

The turn-in document to the holding activity indicated that the
total weight of the property was 3,400 pounds. This information was
used by personnel at the holding activity to prepare the 1)rO)erty list
which was submitted to the sales o1lice The descriptions in the property
list, were used in the invitation for bids.

The facts of the (1apco claim indicate that the purchase description
was taken from the turn-in document without any changes by the
selling activity. This case falls within the general rule that relief is
denied where the selling activity acts in good faith on the basis of the
best available information. Therefore, since there was no warranty
with the respect to the weight of the property, Capco's claim must be
denied.

The claim of 'Western Alloy Metals Corporation ('Western) con-
cerns a shortage in the estimated total weight of items Nos. 105
through 116 under invitation for bids No. 44—9130, issued by the
Defense Surplus Sales Office, Oakland, California. Item No. 105 was
described as follows:

BATTERY, STORAGE, Nickel, alkaline, 30 cell, 11 plate, Edision, Model 30C5.
Total cost $2956
Est. Total wt. 4200 lbs. 2 EACH
Artlle: Dangerous Property Applicable.

Items Nos. 106 through 115 were described as "same as" item No.
105. Item No. 116 was described as follows:
116 BATTERY, STORAGE Edision, consisting of:

2 Ea.—Model 1ODGA, 6 cell
1 En—Model unknown, 6 cell, dimensions: 261/4" x 13" x 23".
1 Ea.—Model unknown, 30 cell, dimensions: 361/2" x 31%" x 211/4".

Outside Lot 505-33—-Unpacked—Used—Poor Condition
Total cost $2200
Est. Total 'wt. 4800 lbs. 1 LOT
Article EQ: Dangerous Property Applicable,

The estimated weight of the total quantity described in items Nos.
105 through 116 was 51,000 pounds. Western was the high bidder at
$5,403 and 'award was made to that concern on May 23, 1969.

On ,June 27, 1969, subsequent to removal of the property, a repre-
sentative of Western advised the contracting officer by telephone of a
shortage in weight in items Nos. 105 through 116 and of Western's
intention to file a claim. By letter of November 4, 1969, 'Western
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advised the contracting officer that there was a shortage of 23,560
pounds and a refund of $2,905.64 was requested. The batteries were re-
moved from Government control on June 5, 1969. Western file(l its
written claim for relief on November 4, 1969.

Spaces in the turn-in document for describing the type of container,
the total weight, the number of containers, and the total cube were
left blank. The report from the sales contracting officer states that
the writer of the sales description estimated the total weight from
visual inspection and these weights were included in the property
listing referred to the sales office. The sales office apparently relied
on this listing in including the purchase description in the invitation.

The invitation which is the subject of WTestern's claim incorporated
the instructions terms and conditions contained in the "Sale By Ref-
erence" paniphlet of April 1968. The provisiois in this pamphlet that
the sale was on an "as is" and "where is" basis; that the description
of the property was based on the best information available and urg-
ing the bidder to inspect the property were the same as time provisions
in the March 1969 "Sale By Reference" pamphlet. The April 1968
pamphlet stated that the estimated total weight was not guaranteed.
Paragraph (a) (1) of clause 27 in the April 1968 "Sale By Reference"
pamphlet is the same as the corresponding clause in the March 1969
"Sale By Reference" pamphlet., summarized above.

The facts of Western's claim indicate that the misdescription was
due to a visual inspection by the writer of the purchase description
who was part of the holding activity. The sales office described the
property in accordance with the information reported to it by the
holding activity. We have been advised that in view of the mix of
batteries it would have been necessary to individually w-eigh the bat-
teries to insure that the weight was accurate; that this was not feasi-
ble; that, therefore, a visual inspection was made and the weight was
described as an estimate. In our opinion the holding activity acted
reasonably in the circumstances; consequently, there is no basis for
granting relief to Western.

The letter of May 1, 1970, from your agency, presents claims from
Ashland Metals under two separate contracts—contracts Nos. 16—
0061—116 and 25—0066—115.

Contract No. 16—0061—116 was awarded to Ashland Metals for iteni
No. 103, contained in sales invitation N . 16—0061, issued by the De-
fense Surplus Sales Office, Newport, Rhode Island. This item was
described as follows:
103. CABLE, POWER ELECTRICAL: Shipboard, consisting of:

1790 Fet—(on 4 reels). Type MDGT—30, 30 conductOr, AWG—3 conductor,
600 volts, 0/f) 2.750, FSN 6145—1S4--ZS2O.

Inside—Ijnused—Good Condition
Total cost $11,195
Est. tota' wt. 25,000 lbs.
Est. Shipping Dim. F/Reels:75" dia. x 48" Wi LOT
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Ashland Metals purchased the above item for $6,55() on a lot l)asis
and subsequent to removal of the property filed a claim for refund
of $1,167.99 based on the assertion that the actual weight of the prop-
erty delivered was 4,458 pounds less than the estimated total weight
stated in the purchase description. The turn-in documents list the
property under the federal stock number and the property disposal
officer has advised that the Federal Stock Catalog was used to describe
the property. The gross weight of the property was estimated by
personnel in the disposal office. A memorandum dated March 30, 1970,
from the Disposal Division, Boston Naval Shipyard Annex, states
as follows with respect to the estimated weight:

1. Forwarded. This material was written "as a lot," with description as a
usable item. The footage was exat, the weight on the referral was an estimate,
and for ship pimg pwrposes ont1y; (not part of the description).

The invitation incorporated by reference the terms and conditions
contained in the "Sale by Reference, March 1969" pamphlet. These
terms and conditions are the same as those described with reference
to Capco's claim.

In Ashland Metals' claim under contract No. 16—0061—116, an in-
accurate estimate was made by disposal office personnel. This was a
sale by "lot" and Ashland Metals alleged the shortage prior to the
removal of all of the property. Our examination shows that for item
No. 103 the firm submitted a total bid of $6,550 for the "lot" with no
unit price inserted. There is no evidence of unreasonable action by
the holding activity and the selling activity relied on information
furnished to it by the holding activity. Therefore, there is no basis
for granting relief under this contract.

The claim under contract No. 25—0066—115 awarded by the Defense
Surplus Sales Office, Norfolk, Virginia, concerns the following pur-
chase description of item No. 61 contained in sales invitation No.
25—0066:

CABLE, ELECTRIC, NAVY DEGAUSSING: General Cable Corp., Spec. N15-
C—1J, Type MDGA—19(23); 19 conductors copper stranded no. 7 Awg. AC,
600 volts, felt asbestos and varnished cambric insulation and a compound
impregnated rayon braid over each conductor. The conductors are cnbled under
a binder. Type MDGA has an impervious sheath and a painted metal armor
braid over the binder.

Est. 45,853 feet on 55 reels. FSN 6145-191—1982.
Outside—Packed Unused—Good Condition
Total cost $64,194
Est. total wt. 320,971 lbs. 1 LOT

Ashland Metals was the high bidder for the above property at
$43,752.31. During removal of the property Ashland alleged a short-
age in the estimated total weight and a letter dated March 5, 1970,
from Ashland Metals confirmed this assertion. After complete removal
Ashland Metals filed a claim for $24,033.56 based on the assertion
that the actual weight of the property delivered was some 176,000
pounds less than the advertised estimated total weight..
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A memorandum prepared by the Property Sales Specialist dated
March 26, 1970, indicates that. an inspection was made of the remaining
portion of item No. 61 after being advised of Ashland Metal's asser-
tion. One reel was selected as representative of the largest and heaviest
of the lot. A computation was made taking into consideration that
some of the reels were smaller than the largest selected and it was
found that the total weight was 114,632 pounds consisting of 73,382
pounds of cable (45,853 feet of cable at 2.5 pounds per foot) and
41,250 pounds as the weight of the reels (55 reels at 750 pounds per
reel).

The sales contracting officer's report gives the following details re-
garding the misdesc.ription of item No. 61:

9. The NSC Disposal Division Memorandum of 20 March 1970 advises the
estimated total weight of the cable was arrived at by obtaining the weight from
one reel and multiplying by 55, the total number of reels. This method of esti-
mating weight was incorrect in view of the footage listing by reel available at
the time. The estimated footage was obtained from the markings on each reel
and listed on the tally sheet. The description written by a NSC I)islxsal tech-
nician on Material Identification form dated 3/3/69 is identical with the type-
written referral listing and IFB description. The warehouseman that estimated
the total weight should have been aware of the different footage on each reel
he compiled the listing.

Ashland Metals alleges its bid price was computed on a pound basis.
In 'this regard the sales contracting officer's report states that a Pril-
(lent businessman would have been able to ascertain t.hat the cable
weighed approximately 2.5 pounds per foot and with the pirchase
description estimate of 45,853 feet of cable on 55 reels, Ashland Metals
should have concluded that the estimated total weight st.ated in the
purchase description was incorrect.

Enclosed with DSA's report on Ashland metals' claim under this
contract is an extract from a publication by National Electric on "Ship-
board Cables." Page 12 of this publication gives information regard-
ing type MDGA-19(23) multiple conductor, degaiissing, armored
cable, which is the type of cable described in item No. 61. The publi-
cation states that. t.he approximate net weight per 1,000 feet is 2,516
pounds which comes to approximately 2.5 pounds per foot of cable.
DSA's report. of May 1, 1970, states that prior to bid opening a sales
office representative established the current market al)l)raiSal of item
No. 61 based on an average weight. of 2½ pounds per foot of cable for
45,853 feet. for a total of 114,632 ioiinds and that this information
should have been reported to the. contracting officer. The administra-
tive. report further advises that. prior to award the contracting officer
had item No. 61 inspected to verify the accuracy of the description of
this item. The. letter of May 1, 1970, recommends that an adjustment
be authorized for item No. 61.

Regarding Ashland Metals' request for relief under contract No.
25—0060—115, we find that on item No. 61 a total bid of $43,152.31 for
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the "lot" was submitted with no unit price inserted. While certain
publications may have indicated the weight per foot of cable, there
has been no showing that Ashland Metals was actually aware that the
purchase description was erroneous. Moreover, we will not iIfl1)UtC the
knowledge of the publications regarding the weight of cables to Ash-
land Metals in the absence of a showing that Ashland Metals was
more than an occasional purchasei of cable to be used as scrap. In view
of the statement in the report that tlìe sales office had information
available which indicated that the estimated weight in the purchase
description for item No. 61 was erroneous which should have been
submitted to the contracting officer and the further statement that the
contracting officer had the item inspected Prior to award, we find that
the circumstances here justify the conclusion that the contracting offi-
cer had actual or constructive knowledge of tile nusdescription prior
to award. Therefore, Ashland Metals may be granted an adjustment
ill tile purchase price for item No. 61 as administratively recommended.

The claim of Commercial Metals Compally (Commercial) involves
a shortage in the estimated total weight of item No. 170 described in
invitation for bids No. 44—0038, issued by the I)efense Surplus Sales
Office, Oakland, California, as telephone cable having an estimated
total weight of 40,000 pounds. The purchase description stated that
the sale was on a "lot" basis.

Commercial's bid for item No. 170 of $6,824.89, was high and an
award was made to that concern on October 16, 1969. By letter of
November 11, 1969, Commercial advised the contracting officer that
tile actual weight of item No. 170 was 19,400 pounds which is about
one-half of the estimated total weight stated in the description and
rescission of the contract for that item was requested. Commercial
refused delivery and defaulted on its contract for item No. 170. In
accordance with the "Default" provision of the "Sale by Reference"
l)aml)hlet, Marc.ll 1969, incorporated by reference in the invitation, the
contracting officer retained 20 percent of the purchase price. A claim
has been made for refund of tllis 20 l)ercent. The other pertinent terms
and conditions in the. "Sale by Reference" pamphlet, March 1969,
are tile same as those described in reference to Oapco's claim.

A memorandum dated February 18, 1970, PreI)ared by the Property
Sales Specialist states that an inspection was made of the prOl)erty
covered by iteiii No. 170 and the description in the invitation was
found to be. accurate except for the estimated weigilt. The memorandum
states that a review of the rougit draft of standard sales writeup data
showed the gross weight to be 13,580 pounds; ilowever, this had been
changed by tile holding activity to read 40,000 pounds. The adminis-
trative report advises that the estimated weight of 40,000 pounds
was put into the illvit.atiOn based on information furnished by the
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holding activity. An investigation was made with respect to the ac
curacy of the estimated weight for item No. 170; however, personnel
at the holding activity could not account for the change.

In Commercial's case the estimated weight was accurately reflected
in the sales writeup data furnished to the holding activity but for
some unaccountable reason was changed by the holding activity and
based on the information submitted to the sales activity an inaccurate
but apparently more favorable description was put in the invitation.
'We find that the imexplained departure from the description p'
vided departs from the rule of reasonableness stated earlier. Conse-
quently, we find that the facts of Commercial's claim constitute a
basis for granting relief.

The lstter of April 9, 1970, mentions a solution to the problem
where the actual weight turns out to be less than the estimated weight
shown in the purchase description. It is suggested that the weight
be made a factual part. of the invitation and thus subject to the "guar-
antee" provisions. It. is indicated that wider use of sales by weight are
contemplated particularly where the 'value of the property depends
primarily on the weight. We have no objection to such a solution.

[B—169823]

Gratuities—Reenlistment Bonus—Extension of Enlistment—Pay
Increase Rate Applicability
A member of the uniformed services who extended t 4-year enlistment on April
14, 1970, under 10 t.S.C. 509 for 26 months effective April 15, 1970, the date of
issuance of Executive Order No. 11525, making the new pay rates authorized
by Public Law 90-207 and Public Law 91—231, retroactively effective to January
1, 1970, is entitled to have the reenlistment bonus earned under 37 t.S.C. 30S(a)
computed at the new pay rates as the Defense Department implementation
of the Executive order, which restricts the use of the increased rates in the
computation of a reenlistment bonus when entitlement occurs after I)ecember 31,
1969, but before April 15, 1970, has no application to the member who beginning
his extended enlistment on April 15, 1970, is entitled to the computation of the
reenlistment bonus under paragraph 10905 of the Defense Military Pay and
Allowinces Manual.

To the Commanding Officer, Navy Regional Finance Center,
July 15, 1970:

Further reference is made to your letter of May 13, 1970 (file refer-
ence 310 :ECS :rr 7220), requesting an advance decision as to the i>roptr
rate of pay to be used in computing reenlistment bonus to be paid to
PN2 David W. Naurnann, incident to completing his enlistment on
April 14, 1970, and the extension of such enlistment on April 15, 1970,
in the circumstances disclosed. The request was forwarded here by
first endorsement dated Jime 5, 1970, froni the I)irector, Navy Mili-
tary Pay System, and has been assigned submission No. 1)0—11—1081
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by the T)epartnient of I )efense Mi]itary Pay and Al lowaiice
Committee.

It from the agreement to extend enlistment (NAYPERS
O01—1A/NXVCOMPT 513), copy of which was enclosed with your
letter, that the members original contract of enlistment (for 4 years
effective April 15, 1966) was completed oii April 14, 1910, and that
lie agreed to extend his en] istment under 10 1 .S.C. 509 for a peL'io(l
of 26 months effective April 15, 1910.

in the light of paragraph 3 of SECNAVNOTE 722() dated April
16, 1970, and the 1)rovisions of paragraph 10904 of the 1)epartment
of I)efense Military Pay and Allowances Entitlements Manual whicli
you cite, you ask whether the reenlistment bonus should be paid at
the old rate (1969) or the new rate (1970) of pay. You say that the
member was paid the bomis computed on the lesser rate of pay pend-
ing our decision.

In implementing section 8(a) of the act of I)ecember 16, 1967, Pub-
lic Law 90—207, 81 Stat. 649, 654, and the Federal Employees Salary
Act of 1970, Pul)lic Law 91—231, April 15, 1910, 84 Stat. 195, the
President adjusted upward the rates of monthly basjc pay for mem-
bers of the uniformed services, the new rates l)eing set forth in sec-
tion 1 of Executive Order No. 11525 dated April 15, 1970, effective
January 1, 1970. Section 2 of the sante Executive order provi(les as
follows:

Sec. 2. (a) A person who became entitled after I)ecember 31, 1969, but before
the date of enactment of the Federal Employees Salary Act of 1970, to payment
for items such as lump-sum leave, reenlistment and variable reenlistment bonus,
continuation pay, any type of separation pay, or six months death gratuity,
shall not be entitled to any increase in any such payment by virtue of this order.

(b) Authority to prescribe other rules for payment of retroactive com1nsa-
tion shall be exercised for the uniformed services by the Secretary of I)efense.
Entitlement to retroactive pay under such rules shall he subject to the prosisions
of section 5 of the Federal Employees Salary Act of 1970, and shall conform as
nearly as may be iracticable to the provisions of Section 7 of the Act of I)ecem-
ber 16, 1967, 81 Stat. 654.

Pursuant to the quoted section 2(b), the 1)eputy Secretary of 1)efense
in memorandum for the Assistant Secretary of I)efense (Comptroller)
dated April 21, 1970, prescribed certain rules implementing the Execu-
tive order. Rule 1 of the memorandum states in part that "A person
who became entitled, after I)ecember 31, 1969, bitt before April 15,
1970 to payment for items such as reenlistment and variable reen-
listment bonus •.:•. will not be entitled to any increase in any such pay-
ment by virtue of that order." The same language is contained in para-
graph 3 of SECNAVNOTE 7220 cited in your submission.

A reenlistment bonus is authorized under 37 U.S.C. 308(a) com-
puted, as there indicated, on the basis of the basic pay to which the
member was entitled "at the time of discharge or release." Section
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308(f) authorizes the Secretary concerned to prescribe regulations
for the administration of that section.

Under the provisions of section 509 of Title 10, U.S. ('ode, as added
by section 2(a) (1) (B) of the act of January 2, 1968, Public Law 90-
235, 81 Stat. 753, 755, and under regulations of the Secretary concerned,
the term of enlistment of a member may be extended with his written
consent for not more thami 4 years and he has the same rights, etc.,
that lie would have if discharged at the seine time from an enli.stnwnt
not so extended. In implementmg the 1968 law, parm1griPh1 10904 of
the Department of 1)efense Military Pay and Allowances Entitlements
Manual, provides in pertinemit part as follows:

Compute reenlistment bonus as for actual reenlistment when a member VOluljv
tarily extends his enlistment for 2 years or more. This includes combined exten
Sions of enlistment as provided below. When part of a year is involved, compute
the bonus by using as a multiplier the total number of years and fractions of
years for which the enlistment was extended. ° Compute at pay rate applicabli'
on day before he began serving on the first extension.

Paragraph 10905 of the same manual provides that
Payment of regular reenlistment bonus Is normally made on the day the mein

her reenlists. A member who extends his enlistment for 2 years or more is not
paid the bonus for the extension until he actually begins serving the extension.

Since the menibers original enlistment terminated on April 14,
1970, and since he did not actually begin serving his extended enlist
ment until April 15, 1970, at which time lie became entitled to be 1)ai(l
the bonus as provided in paragraph 10905, T)OT)PM, he may not be
considered as becoming entitled to the reenlistment bonus after
December 31, 1969, but before April 15, 1970" for purposes of Sectli)1i
2(a) of Executive Order No, 11525 and the implementing regulations,
so as to require computation of the bonus under the 1969 rates of pay.
Accordingly, the member is entitled to have his reenlistment bonus
computed on the rates of basic pay prescribed in Executive Order
No. 11525 which became elfective January 1, 1970, and which rates
were applicable on the date before (April 14, 1970) he began serving
on his first extension.

WTe note that, on the members agreement to extend his enlistment,
a reenlistment bonus in the amount of $743.6() was paid to him. This
amount appears to have been computed on the basis of the 1969 rate
of pay of an E—5 with over 4 years' service. Since the member did not
complete 4 year& service until midnight April 14, 1970, and since t1u
bonus is required to be computed at the rate applicable on the day
before lie begins serving on the first extension, it would appear that the
bonus should have been computed on the basis of an E—5 with over 3
years' service. The bonus should be recomputed on this basis under
the 1970 pay rates.
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(B—169542]

Contracts—Unprofitable——Relief
A request for relief under section 17 of the Armed Services Procurement Regu-
lation authorizing extraordinary contractual actions to facilitate the national
defense made after contract completion and final payment on the basis the bid
underpricing was due to unforeseen Produ(tion (lifficulties and misleading vendor
quotes is for denial where the occurrence of a mistake "so obvious it was or
should have been apparent" is not demonstrated, and the record establishes the
price bid was adequately verified and was intended, and only subsequent events
resulted in the unprofitable contract. Even assuming the existence of a bona
fide mistake, the fact that the price bid greatly exceeded the Government's esti-
mate intended as a funding allocation, or that prior procurements for lesser
quantities were priced much higher than a group of bids in the price range of the
successful bid did not place the contracting officer on actual or constructive notice
of error.

To Witte and Witte, July 16, 1970:
Further reference is made to your letters dated April 8 and 28 and

June 10, 1910, with enclosures, requesting I'escission of contract No.
DAAG25—67—C—1005 between your client San ColMar Industries, Inc.
(SOT), and the Department of the Army, on the ground that your
client made an error in its bid "so gross that the Government was
placed on notice of the error and was bound to point it. out to SOT
(but did not) when it requested clarification of the bid."

The subject procurement w-as for 1,512 each of "Plug, Dwg C7305011,
Rev. D. for 155 mm Howitzer, MIAI." with an option reserved to the
Government for au additional quantity. Bids as follows w-ere received
from nine bidders

OPTION
BIDDER UMT PRICE UNIT PRICE

San ColMar industries, Inc. $8. 00 $7. 80
Imco Precision Products 8. 20 8. 10
Universal Metal Chain Co. 11. 11 11. 11
Mt. Vernon Welding and Machine 28. 20 28. 20
Bristol Dynamics, Inc. 29. 95 29. 95
Continental Fabricators Corp. 31. 00 31. 00

Argo Development Corp. 32. 50 32. 50
Stellar Tool and Mfg. Co., Inc. 38. 50 38. 50
R & Z Precision Industry, Inc. 47. 01 47. 01

Following a favorable preaward survey and verification of its bid
1)ric in response to a request by the contracting officer, award was
made to 5(11 on November 4, 1966, as the lowest responsive, responsible
bidder. On December 29, 1966, tue contract quantity was increased by
1,200 units at a price of $7.80 each in accordance with the contract
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option provision, with no objection from SCI and the contract was
subsequently fufly performed by SCI and final payment was made.

By letters dated August 11, 1967, before contract conipletion. and
September 3, 1969, substantially after contract completion, S(1 re
quested an adjustment of the contract price tinder the authority of
section 17 of Armed Services Procurement Regulation (ASPR), au-
thorizing extraordinary contractual actions to facilitate the national
defense, in the amount of $7.90 per unit for the basic and option qunnti
tics of the contract—a total of $21,424.80. The basis for this request
generally was that unforeseen production difficulties and misleading
vendor quotes had resulted in an underpricing of the SCI bid to that
extent.

By decision of the head of the procuring activity dated Noveniber ,
1969, the request for adjustment was denied on the ground that the
contractor had not demonstrated, 1)uisualit to ASPR 17204.3 (ii),
that it was a mistake "so obvious that it was or should have been ap
1)arent to the contracting officer." The decision noted that the contrac
tor's letter of September 3, 1969, stated that its mistake "may not have
appeared as apparent to the Contracting Officer." Also, the decision
held that "Any mistake which the Contractor may have made was
unilateral in nature, for which the Contractor alone nuist bear the
sole responsibility."

It is your contention that the difference between the SCI unit price of
$8 each and the Governments estimate of $25 each based on a prior
procurement history of $29.80 and $34.72 each was sufficient, notwith
standing two other bids in the same general range as the SCI bid and
a written verification by SCI, to put the contracting officer on notice
"of the possibility of a gross error in bid." You also point out that
the only prior manufacturer of the plug in question bid $28.20 each
under the instant invitation. You contend, therefore, that the contract
ing officer was obliged in seeking verification of the SCI bid to point
out these differences and that his failure to do so violated the rule
enunciated in United AStates v. Metro iVoceity Manufacturing Co., Ini..
125 F. Supp. 713 (1954). That case held that the contracting officer,
where error is suspected, is obliged to advise the l)i rIder of all facts
and circumstances leading to his suspicion of error.

The facts of record do not establish that a. mistake, as such, was
made by SCI in its bid inasmuch as it appears that SCI bid exactly a
it intended but that subsequent events unforeseen at the time of award
resulted in an unprofitable contract. however, assuming the existence
of a bona fide mistake on the part of Sd, it is our opinion that the
contracting officer was not on actual or constructive notice of possible
error and that a binding enforceable contract resulted from acceptance
of SCI's bid. In this regard, the Department of the Army has advised
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us that the estimate of $25 each mentioned in the November 8, 1909,
administrative decision was in reality a funding allocation providing
for a commitment of funds up to $5 each. The Army also points out
that the p1or procurement history of $34.72 and $29.80 each repre-
seiited procurements of 72 and 312 plugs, while the instant procure-
ment called for a total basic quantity of 1,512 units, indicating that
lower prices would be bid in view of the substantially larger quantity.
Finally, Army takes the position that the existence of three bids in
the relatively same price range (i.e., $8., $8.20 and $11.11 each) pro-
vided the contracting officer with sufficient basis for assuming that no
apparent error existed.

In substantiation of your contention that the contracting officer was
on actual or constructive notice of error, you cite our decision
B—148325, March 23, 1962, for the proposition that the difference be-
tween the SCI bid and the Government estimate provided such notice,
and decision B—150902, March 12, 1963, for the proposition that the
difference between the SCI bid and prior procurements also l)rOVided
such notice. Also, you cite C. IV. Monroe Mfg. Co. '. UnitedStates, 143
F. Supp. 449 (1950), and B—144300, November 4, 1960, for the prop-
osition that other bids in the range of the SCI bid did not serve to
justify the contracting officer's failure to suspect error.

These precedents, however, are not. controlling here. In B—148325,
the sole bid received was only 76 percent of the Government estimate
for the particular procurement. here, nine bids were received, the
three lowest of which were closely grouped. Further, the Government
funding allocation, which was not a procureineit estimate, only indi-
cated the upper limit of possible bid pces. We think these I)articular
factors distinguish the cited case from the one involved here.

Similarly, our decision B—150902 involved a sole-source award
wherein the same contractor had quoted an identical price on three
prior contracts but neglected to take into account on the contract in
question a change in specifications resulting in an increase in his costs.
We think that situation is significantly different from one, as here,
where competition with its unquestioned effect on pricing exists and
where l)rior procurements were for substantially lesser quantities than
involved here.

Finally, both C. N. Monroe Mfg. Co. and B—144300 involved situa-
tions where two bids were significantly out of line with other bids
submitted. Here, there were three closely grouped bids which, when
compared with the other six bids in a higher price range, were not
indicative of patent error. We think that the existence of these three
closely grouped bids, coupled with the larger quantity of plugs being
procured, reasonably led the contracting officer to the conclusion that
no aI)parent error was evident.
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As further justification for the conclusion that. the, contracting
officer should not be held to constructive notice of error, it is noted
that SOT apparently did not become aware of its alleged error until
April 1907, almost 1½ years after award. Further, we are advised
that an identical contract for the same item was awarded by the Same
contracting officer to another contractor on May 24, 1967, at a unit
price of $7.35, and that such contract has been successfully completed
without any intimation of financial difficulties.

Since we conclude that no basis exists for charging the contracting
officer with actual or constructive notice of SOT's alleged error, no
basis exists for challenging the adequacy of the bid verification re-
quested of SCI before the award was made. Accordingly, your request
for relief must be denied. See 47 Comp. Gen. 732 (1968).

(B—170217]

Bids—Late——Telegraphic Modifications—Inconsistent Provisions
Where the invitation for bids provided for consideration of a late bid modificntion
Only if the delay was due to Western Union and paragraph 2—303.4 of the Armed
Services Procurement Regulation, in effect at the time, provided for considera-
tion only if the late receipt of a modification was caused by Government mis-
handling, the inconsistency of the provisions was prejudicial to bidders and
detrimental to the competitive bidding system. Therefore, a contract award
made on the basis of the regulation to the low bidder at its reduced telegraphic
price pursuant to paragraph 2—305 of the regulation, although the second low
bidder s telegraphic modified 1>1(1 price was lower, both modifications having been
timely received by Western Union but not delivered until alter bid opening,
should be canceled and the procurement resolicited only from the two involved
concerns.

To the Secretary of the Navy, July 17, 1970:
Reference is made to the letter with enclosures dated ,July 2, 1}7O,

from the Naval Facilities Engineering Command, reference: 0211E/
RSL :karn, requesting our decision on the piotest from howard Fer-
nell & Sons, Incorporated (Ferriell) against the award of a contract
to Ja-Mar Painting Company, Incorporated (Ja-Mar).

Invitation for bids No. N62467—70—B—6622 was issued on May 5,
1970, by the Naval Air Station, Memphis (NAS, Memphis), Milling
ton, Teimessee, for interior and exterior painting of family housing at
the installation with the bid opening scheduled for 2 :00 I).m. c.d.t.,
June 1, 1970. Bids were opened as scheduled and the bid of Ja-Mar at
$74,856.50 was low. The bid of Ferriell at $80,685 was the second low
bid.

At 8 :00 n.m. on June 2, 1970, subsequent to bid opening, the Officer
in Charge of Construction (01CC) received two telegraphic modi-
fications. One modification was from Ja-Mar decreasing its bid price
by 6 percent.. This telegram from Miami, Florida, arrived at the West-
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em Union office located at NAS, Memphis, at 8:01 a.m. on June 1,
1970, but was not transmitted to the Communications Center at the
Naval Air Station until 2 :55 p.m., June 1, 1970, which was after bid
opening. The other modification from Ferriell, which reduced its
to $63,33, was sent from Louisville, Kentucky, and arrived at the
Western Union office located at NAS, Memphis, at 10 :30 a.m., June 1,
1970. This message also arrived at the NAS Communications Center
after bid opening at 2:55 p.m., on June 1, 1970. As indicated both of
the modifications were received by the 01CC at 8 :00 a.m. on June ,
1970.

Paragraph 4 entitled "Late Bids and Modifications or Withdrawals"
of the invitation provided in effect that late telegraphic modifications
would be considered if t.he late receipt was due to delay by the tele-
graph company for which the bidder was not responsible.

Armed Services Procurement Regulation (ASPR) 2—303.4, the
ASPR provision in effect at the time the solicitation was issued, pro-
vides that a late telegraphic bid received before award shall not be con-
sidered for award, regardless of the cause of the late receipt,
including delays caused by the telegraph company, except for delays
due to mishandling on the part of the Government in its transmittal to
the office designated in the invitation for bids for the receipt of bids, as
provided for bids submitted by mail. The import of this regulation is
that late telegraphic modifications are not to be considered unless it is
shown that the delay was due to mishandling by the Government at the
installation.

On June 9, 1970, the 01CC rejected the telegraphic modification of
Ferriell since it was not received until after bid opening, and an award
was made to Ja-Mar on the same date. The award to Ja-Mar was in
the amount of $70,365.11 which includes the reduction in Ja-Mar's
telegraphic modification. The authority for considering Ja-Mar's mod-
ification is ASPR 2—305 which provides that a late modification of the
otherwise successful bid shall be opened at any time it is received; and
if in the judgment of the contracting officer it makes the terms of the
bid more favorable to the Government it shall be considered.

The letter of July 2, 1970, from Naval Facilities Engineering Com-
mand advises that the 01CC has verified with the telegraph company
that Ferriell's telegram would have arrived in time for bid opening
but for delays of the telegraph company in handling the message.

The situation presented to our Office is one where the 01CC acted in
accordance with the applicable provision in the regulation regarding
late telegraphic modifications but not in accordance with the provision
in the invitation which was inconsistent with the regulation.

We recognize that bidders normally compute their bids on the basis
of the terms and conditions stated in the invitation, and will otherwise
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rely on these provisions and that it is a serious matter to vary or dis-
regard any of the stated terms and conditions of the solicitation after
bids have been opened. In 17 Comp. Geit. 554 (193S) it was stated that
to permit public officers to permit bidders to vary their proposals after
bids are opened would soon reduce to a farce the whole 1)rocedure of
lettuig contracts on an open competitive basis. Changing the ground
rules upon which bidders are requested to bid after opening of bids is
subject to the same criticism.

In our opinion, not to give effect to the. proi'ision in the invitation re-
garding the consideration of late telegra)hic modifications would be a
serious matter tuid could be considered as being prejudicial to Ferriell
since if Ferriell knew that late telegraphic modifications would not be
considered except in the mishandling situtttion, this bidder might well
have hand carried the rnodificatioii to the bid opening room.

Considering the inconsistency between ASPR and the invitation and
since a result prejudicial to either Ja-Mar or Ferriell cannot be avoided
if it were Uecided that either the regulation or the Provision in the in-
vitation should be considered as controlling, we find that the contract
with Ja-Mar should be terminated, and that there should be a resolici-
tation of this procurement, limited, however, to these two firms. In this
regard we are advised that if the contract with Ja-Mar were termi-
nateci, it is estimated the Government would incur termination charges
of approximately $1,000.

[B—169998]

Travel Expenses—Temporary Duty—Return to Official Station on
Workdays
An employee ordered to temporary duty at a I)oint 100 miles from his residence
which is located near his permanent headquarters who, although his orders do
not SO provide, voluntarily returns to his residence on workdays after the ('lose
of business, as well as on nonworkdays, may be reimbursed travel expenses for
the days he returns t his home in an amount not to exceed the expenses allowable
had he remained at his temporary duty station, even though section (.4 of the
Standardized Government Travel Regulations makes 110 reference to return to
headquarters on workdays while on temporary duty. as there is no reason why
the rule applicable to nonwork-days may not be extended to voluntary returns
on workdays after the close of business if not specifically prohibite(l.

To Lieutenant W. E. Kennedy, Deprariment of the Navy, July 20,
1970:

Your letter of February 4, 1970. references MT :WEK :ab, concerns
tile iroper computation of travel CX1)CIISe.S for Mr. Richard K. Lawson
while on temporary duty during the. period July 22 through
October 10, 1969.

The record shows that Mr. Lawson was O1'dere(l Oil temporary (lhtty



Comj). Gen.] DECISIONS OF THE COMPTROLLER GENERAL 45

for approximately 77 days at a point 100 miles from his residence
wInch was near his periitiiie11t IIea(lquarters. his orders were silent
with respect to his return to headquarters on nonworkdays or on work-
days. However, the record does contain a copy of a letter addressed. to
Mr. Lawson to the effect that daily commuting by privately owned
automobile between headquarters area and the temporary duty area
could be authorized on a mileage basis if approved in a(lvance in
writing by the ptover official who would be responsible for car pooling
to the niaxiniuni extent possible (two other employees were assigned to
sunilartempoiary duty).

Section 6.4, Standardized Goverimient Travel Regulations, provides
as follows

Return to official station—At the discretion of the administrative officials a
traveler may be required to retucn to his official station for nonworkdays. In
eases of voluntary return of a traveler for nonworkdays to his official station, or
his place of abode from which he commutes daily to his official station, the maxi-
mum reimbursement allowable for the round-trip transportation and per diem
en route will be the travel expense which would have been allowable had the
traveler remained at his temporary duty station.

Paragraph C10158 of the Joint Travel Regulations concerning vol-
untary return to peIa11e1t duty station which apparently was based
upon the foregoing regulation does not contain the phrase "nonwork-
days." However, the examples given in connection therewith involve
nonworkdays.

In accordance with the above regulation an employee who volun-
tarily returns to his residence on nonworkdays is entit]ed to mileage
and per diem while traveling, not to exceed the per diem to which he
w-ould have been entitled had he remained at his temporary duty
point, whichever is less. See B—151837, July 22, 1963; B—129185,
March 28, 1957.

With respect to Mr. Lawson's return to his residence on various
w-orkdays after the close of busmess we note that the Standardized
Government Travel Regulations make no mention thereof. While the
Joint Travel Regulations ((10158) could be interpreted to embrace
workdays as well as noiiw-orkdays it may be that such was not in-
tended. In any event and since Mr. Law-soii was not specifically pro-
hibited from receiving any form of reimbursement because of his
voluntary return to his residence on w-orkdays we see no reason why
the rule applicable to voluntary return on nonworkdays may not be
extended to voluntary return on workdays after the close of business.

The -oucher and related iipeis are returned herewith for handling
in ac(ordance with the foregoing. In the computation of the amount
due., each round trip to the employees' residence should be computed
as a separate item.
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[B—170176]
Compensation—Severance Pay—Eligibility—Retired Members of
the Uniformed Services
Upon reduction in force as a civilian employee of the United States, a retired
member of the uniformed services may not be paid severance pay as the 1iJ6.
authorizing act (5 U.S.C. 559,5) excludes the payment of severance pay to a
person subject to the Civil Service Retirement Act or any other retirenient law
or system applicable to Federal officers or employees or members of the uni-
formed services who at the time of separation have fulifited the requirements for
immediate annuity—a terni including retired pay—and the prohibition against
l)ayment of severance pay is applicable without regard to when a member first
becomes entitled to military retired pay, or whether he is eligible under the I)ual
Compensation Act of 1964 (5 U.S.C. 5531—5.534) to receive military retired inm
concurrently in whole or in part with the compensation of his civilian office or
pOSitiOn.

Compensation—Severance Pay—Overpayments
Erroneous payments of severance pay made under 5 U.S.C. 5595 to retired mem-
bers of the uniformed services, who employed as civilians by the United States
were reduced in force, may be waived under the provisions of the act of Oeto-
her 21, 1968, Public Law 90—616.

To Lieutenant Colonel G. W. Griffin, Department of the Army,
July 20, 1970:

Your letter of April 16, 1970, requests decisions on several questions
relating to the entitlement of retired members of the unif ornied services
to severance pay incident to separation from employment as civilian
employees of the T'nited States by reason of reduction in force.

Section 9 of the act of October 29, 1965, Public Law 89--301. 79 Stat.
11184120, 5 C.S.C. 5595, provided that, under regulations I)rescribe(l
by the President or his designee, with certain exceptions each civilian
officer or employee of the executive branch of the United States who
is involuntarily separated from employment not for cause, misconduct,
delinquency, or inefficiency, after having been employed currently for
a continuous period of at least 12 months, shall be paid severance pay
in regular pay periods in amounts there prescribed. Subsection (b)
of that section provided that section 9 thereof does not apply t>

(4) an officer or employee who is subject to the Civil Service Retirement Act+
as amended, or any other retirement law or retirement system applicable to
Federal officers or employees or members of the uniformed services, and who, at
the time of separation from the service, has fulfilled the requirements for im-
mediate annuity under any such law or system;

Section 9 of Public Law 89—301 is now codified in 5 U.S.C. 5595.
Federal Personnel Manual Supplement 990—2, Book 550, Subchapter

7, paragraph 87- -3b (7) (c) (v). reads:
The law does not authorize severance pay for an employee who, at the time of

separation from the service, has fulfilled the requirements for immediate at:-
nuity under subchapter III of chapter 83 of title 5, United States Code, or any
other retirement law or retirement system applicable to Fedeial employees or
niembers of the uniformed services. Because entitlement to a discontinued service
annuity or disability annuity (including one based on a finding of disability after
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separation) vests at the date of separation, entitlement to such annuity bars
entitlement to severance pay.

You say that you have paid the first installment totaling $14,083.03
of severance pay to 41 employees who are receiving military retired
pay and that you have suspended the remaining payments totaling
$26,007.40 pending our decision as to whether they are entitled to sev-
erance pay. You indicate that each of the former employees concerned
had been retired from the armed senices prior to entering ll0ll civih
ian Government eml)loyment.

Your basic question is whether a person receiving or entitled to rer
ceive retired pay as a member or former member of the uniformed
services at the time of separation from civilian employment is entitled
to receive severance pay under section 9 of Public Law 89—301,5 U.S.C.
5595. Yon also inquire whether entitlement is affected by status as a
Regular Army officer, Reserve personnel, or non-Regular officer, war
rant officer, or Regular enlisted man; or by having previously been re-
tired from the armed services by completing eligibility requirements
for military retireillent while employed in a civilian position, or by
military retirement for physical disability. If severance pay is not
payable, you ask whether the recipients of previous payments are en-
titled to request waiver of erroneous payment under Public Law 90--
616, 82 Stat. 1212, 5 U.S.C. 5584.

It w-ill be noted that the 1965 law- excluded from severance pay en-
titlement any officer or employee wlìo is subject to the Civil Service
Retirement Act or any other retirement law- or retiremeht system
applicable to Federal officers or employees or members of the uni-
formed services who at the time of separation has fulfilled tile require-
ments for immediate annuity under any such law or system. While the
term "annuity" is not generally used to describe the retired pay re-
ceived by retired members of the uniformed services, it seems clear
that such term is so used in the 1965 law.

We have found nothing in tile language of the 1965 law or in its
Legislative history which suggests that severance pay is barred only
when an individual becomes entitled to military retired pay at the
time of his separation from civilian Government employment such as
suggested by you. In its report on H. R. 10281, the bill which became
the 1965 law, the Senate Committee on Post Office and Civil Service
stated that subsection 9(b) of that law excludes certain employees:

(4) Any employee who at the time of separation is receiving or eligible to
receive retirement benefits under any Federal civilian or military retirement
program.

See S. Rept. No. 910, 89th Cong., 1st sess. 8, 9.

We must conclude, therefore, that any retired member of the urn-
formed service w-ho is eligible to receive military retired pay under
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any law providing such pay for members or former members of the
uniformed services at the time cf his separation from civilian Govern
ment employment is not entitled to receive severance pay under section
9 of the 1965 law, now codified in 5 U.S.C. 5595. This is so without
regard to the time when he first becomes entitled to military retire(l
pay and without regard to whether he was eligible under the I)ual
Compensation Act of 1964, now codified in 5 U.S.C. 5531—5534 (men
tioned by you) to receive such military retired pay concurrently in
whole or in part with the compensation of his civilian office or 1)OSitiOfl.

The distinctions made in the Dual Compensation Act of 1964- and
prior dual compensation laws as interpreted by judicial and adminis—
trative decisions with respect to total or partial exemptions therefrom
based upon military status or amount of retired pay or compensation
have no bearing on entitlement to severance pay. Payment on the
vouchers forwarded with your request for decision is not authorized
and the vouchers and accompanying papers will be retained here.

We see no reason why the erroneous payments of severance pay
would not be for consideration under the waiver provisions of the act
of October 21, 1968, Public Law 90—616, 82 Stat. 1212.

(B—170013]

Bids—Block Bidding—Prevention
The Quantity Limitation Prohibition Clause intended to prevent block bidding
that was in1uded in an invitation for bids to manufacture flight jackets for
delivery at several destinations which provided each bidder may submit one
(luantity only at one price for each item bid, and may stipulate the maxixnumn/
minimum quantity acceptable for each item or the overall l)rocurement caused mu
ambiguity in the invitation, and an offer bidding on the ilrst 7,470 for each des—
tination and then including this same quantity with an additional 1,000 for the
next increment of 8,470 each and so on until each additional 1,000 added thereon
reached the total procurement quantity of 16,470 each, offered more than one
price for a quantity and the violation of the clause may not be waived under
paragraph 2-405 of the Aimed Services Procurement Regulation as an
informality.

To Limbaugh, Limbaugh & Russell, July 22, 1970:
Further reference is made to a telegram dated June 9, 1970, f)m

Ralph Edwards Sportswear, Incorporated, and your letter on their
behalf dated June 9, 1970, protesting award of contract by t.h i)e-
fense Supply Agency on invitation for bids No. I)SA100—70- -B- 1329.

The solicitation was issued on April 22, 1970, with a scheduled open—
ing date of May 12, 1970. It called for the manufacture and delivery
f.o.b. destination of 16,470 each Jacket, Flying, Mami's, Leather, Brown.

Attached to the front of the solicitation was I)SA Form 299—R, IN-
FORMATION TO BIDDERS9 which stated the following: "SEE
SECTION 11—Clause 172.5 on page 43." Clause 172.5 on page 43 of
the invitation provided:
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172.5 QUANTITY LIMITATION PROHIBITION (DPSC 1969 MAY)

Each offeror may submit one quantity oily, at one price for each item. How-
ever, if solicitation so authorized, this one quantity may be offered on an FOB
Origin 'and/or FOB Destination basis.

Offerers may stipulate the minimum/maximum quantity acceptable for each
item In addition, offerors may stipulate an overall acceptable minimum/max-
imum quantity if the solicitation requests offers on two or more items.

Any offer of more than one quantity for each item or any offer for a quantity
at more than one price, except as permitted above, will render the offers iion-
responsive.

It, is rcl)orted that four offers were received in response to the invi-
tation. The administrative report contains the following information
with regard to Ralph Edwards' offer

FOB DESTINATION

Unit Price rFotal Amount Miii. Qty Bid Upon

$31.00 $231,750.00 7470

30. 90 261, 722. 00 8470
30. 80 291, 676. 00 9470
30. 70 321, 429. 00 10470
30.60 350,982.00 11470
30. 42 501, 017. 40 16470

Not less than 7470 units on any or all destinations or items. 1)iscount
terms: 2%—20 calendar days.

By letter dated May 27, 1070, the contracting officer rCjCrte(t Ralph
Edwards' bid concluding that the bid was nonresponsive since it vio-
lated the quantity limitation set forth in Clause 172.5
(quoted above) by "block bidding." In this regard the contracting offi-
cer states in his report dated June 12, 1970, as follows

* * * Ralph Edwards violated this provision by block bidding, i.e., bidding on
the first 7,470 each and then including this same quantity with an additional
1,000 for the next increment of 8,470 each and so on until each additional 1,000
added thereon reaches the total procurement quantity of 16,470 each. The vio-
lation of the cause becomes quite apparent by adding the iiiinimum quantity
bid upon for each block. This total exceeds the procurement quantity of 16,470
each. Since Ralph Edwards evidently is not bidding on more than the total pro-
curement quantity, it is clear th.at this firm has offered more than one price for
a quantity.

In discussing the validity of the Quantity Limitation Prohibition
Clause, we stated at 48 (1omp. Geii. 372, 376 (1968)

It does not appear that we would be warranted in taking the position that the
testing of the prohibition against block bidding as a possible means of enabling the
Defense Personnel Support Center to make more timely awards would be im-
proper, since 10 U.S.C. 2305 contemplates that awards be made with reasonable
promptness and it is apparent that the submission of block bids in the past on
Government procurements of clothing and textile products has had the effect of
causing unreasonable delays in the making of contract awards. Also, the fact that
the practice of block bidding may have afforded certain companies, such as Tanen-
baum Textile Oompany, Incorporated, an opportunity to quote less than an aver-
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age price on relatively small quantities of textiles as compared with the total
quantity bid on, would not appear necessarily to justify a conclusion that it would
be in the best interests of the Government to allow the practice of llock bidding
to be continued in these cases.

IVe find. no reason to question the use of the Quantity Limitation
Prohibition Clause in this case.

You contend that Ralph Edwards bidding method is a minor infor-
mality or irregularity which should be waived p1irsuu11t to )a'agraI1
10 of the Solicitation Instructioiis niud Conditions. A nuinor informal
ity or irregularity is defined by Armed Services Procuirenient Regula-
tion —405 as " one which is merely a matter of form or is some
immaterial variation from the exact requirements of the invitation
for bids e ," It is apparent that the type of irregularity contem-
plated by the regulation does not encompass the situation presented
in the instant case. Thc method of bidding employed by Ralph
Edwards is exactly what the Quantity Limitation Prohibition Clause
was designed to prevent. We find no basis to question the contrwting
officer's conclusion that the matter complained of may not he WaiVe(i
as a minor irregularity.

With regard to your allegation that the clause is ambiguous, we
quote from the contracting officer's report:

b. Alleged Ambiguity of the Quantity_Limitation Prohibition Clause

(1) The attorney for Ralph Edwards claims the clause is ambiguous because
the provision which permits an offeror to stipulate a minimum and maximum
acceptable quantity for each item contradicts the statement that an offer of
onus one quantity for any item is proper. The foregoing provisions are not in
conflict but actually are and designed to be compatible with each other.

(2) This may be demonstrated by an example from the instant solicitation.
The quantity to be delivered to Mechanicsburg Defense Depot is 3,080 each.
Under the clause, an offeror may bid only one price for this quantity. However,
a particular offeror may not desire an award at this destination if he is to
receive less than a certain quantity, e.g., less than 1,500 each. Conversely, another
offeror may not desire an award at this destination if he is to receive more than
a certain quantity, e.g., more than 1,500 units.

(3) Consequently, each offeror is permitted under the clause to stipulate
how much or how little he desires for a particular item or destination. It should
be emphasized that the stipulation of a minimum and/or maximum acceptable
quantity does not permit an offeror to give more than one price for the quautitr
involved.

Based on the record before us, we find no basis to conclude that the.
Quantity Limitation Prohibition Clause caused any ambiguity in this
solicitation.

Accordingly, for the reason stated, your protest is denied.

[B—16997']
Bids—Discarding All Bids—Needs of Government Not Properly
Stated
An invitation for bids that states the required man-year level of effort to per-
form engineering services for systems and program definition of a combat sys-
tems maintenance training facility at an erroneously fixed rather than an esti-
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mated level, fails to show the Governinents minimum needs, and, therefore, the
successful contractor would be unable to produce the results required in view
of the correlation betweeii the level of effort and the ultimate work product
The failure to accurately reflect the man-year level of effort required constitutes
the compelling reason for canceling tile invitation contemplated by paragraph
2—404.1(a) of the Armed Services Procuremet Regulation and for the readver-
tisement of the procurement. However, cancellation emphasizes the need for
effective administrative definition and expression of the Government's require-
ments during the procurement planning process.

Bids—Competitive System—"Buying in" Prices
Where the low bid price had been confirmed, negating the existence of a mistake,
the suspicion of "buying in" does not require rejection of the bid because the
low bidder submitted an unprofitable price. Paragraph 1—311(a) of the Armed
Services Procurement Regulation in defining 'buying in" as the practice of
attempting to obtain a contract award by knowingly offering a price or cost esti-
mate less than anticipated costs with the expectation of recovering any losses,
either during contract perfor:mtnce or in future follow-on" contracts, does not
provide for bid rejection and, therefore, there is no legal basis upon which an
award may be precluded or disturbed because a low bidder submitted an unprofit-
able price.

To the Wood-Ivey Systems Corporation, July 23, 1970:
We refer to your letter of ,June 3, 1970, and subsequent. correspond-

ence, protesting against the cancellation of invitation for bids (IFB)
No. N00039—70—B—0019 (IFB—0019) and the subsequent award of a
contract to Vitro Corporation of America uiider resolicitation No.
N00039—70—B—0039 (IFB—0039). Award w-as made under IFB—0039
on June 30, in accordance with paragraph 2—407.8 (b) (2) of the Armed
Services Procurement Regulation (A SPR).

The first invitation was issued on March 18, 1970, and covered,
insofar as relevant here, engineering services for systenis and program
definition of a combat systems rnaintcnance training facility (item 1),
including the furnishing of certain technical data (item 1AA). Bid-
ders w-ere requested to quote prices on the basis of a firm 20-man-year
level of effort for the required services.

By the April 21, 1970, bid opening date, 10 firms responded and
your firm was determined to be the low responsive bidder. In accord-
ance with prescribed procedures, a preaward survey was initiated to
determine your firm's responsibility. Tile administrative report dated
June 26, 1970, from the I)irector of Contracts, Naval Electronic Sys-
tems Command, indicates that during the course of the preaward
survey, Government representatives realized that the 20-man-year
level of effort specified in tile invitation was erroneous, and that on
tile basis of its revised estimate, 39 man-years of effort would be neces-
sary to fulfill the requirements of tile invitation.

On May 26, 1970, the procuring activity canceled IFB—0019 and
readvertised under IFB—0039. By letters of the same date, all bidders
were advised that IFB—0019 was canceled due to "inadvertent ambigui-
ties in the Schedule." You maintain in your letter of ,June 3, 1970,
that an examination of the changes made by the revised invitation in
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light of IFB—0019 does not demonstrate the existence of the asserted
"inadvertent ambiguities," and that cancellation of the invitation yb
lated the requirements of ASPR 2—404.1.

ASPR '2-404.1(a) recognizes and expresses the basic principle guid-
ing our review of an administrative decision to cancel in the following
terms: "The preservation of the integrity of the competitive bid sys-
tern dictates that after bids have been opened, award must be made to
that responsible bidder who submitted the lowest responsive bid, vii-
less there ia a compelling reason to reject all bids and cancel the incita-
tion." Moreover, the determination of whether there exists a compelling
or "cogent" reason for cancellation is a matter primarily within the
discretion of the administrative agency and will not be disturbed in
the absence of clear proof of abuse of discretion. 47 Comp. Gen. 103
(1967) ; 39id. 396 (1959). [Italic supplied.]

From our review of the record, we are, however, unable to conclude
that the decision to cancel IFB—0019 was an abuse of administrative
discretion. While your correspoinience notes other changes in the re-
vised invitation (which are also relied on by the procuring activity to
support its decision to cancel IFB—0019), we will confine our discussion
to the revision designed to remedy the Government's determination
that the 20-man-year level of effort was erroneous.

IFB—0039, as issued, deleted any reference to the level of effort
required and added the following "Note A" to explain the pricing
requirements for items 1 and 1AA:

NOTE A: The bid for Item 1 shall be a lump sum amount to cover entire scope
of work as presented by the statement of work WS—W022--02130--M dated 13
February 1970 and Item 1AA Data Requirements.

Subsequently, on June 11, 1970 the procuring activity issued amend-
inent 0001, which extended the bid opening under the revised invitation
to June 22, 1910, and added the following sentence to "Note A":

THE GOVERNMENT ESTIMATES, BUT DOES NOT REPRESENT, THE
FOREGOING EFFORT TO CONSIST OF APPROXIMATELY 39 (THIRTY-
NINE) MAN YEARS OF EFFORT. HOWEVER EACH OFFEROR IS TO
ESTIMATE HIS OWN LABOR MIX TO ACHIEVE FULL ANI) COMPLETE
COVERAGE OF TIlE REQUIREMENTS.

It must be emphasized that in contrast to IFB—0039, as amended,
IFB—0019 would not, in our view, have required a successful coiitractor
to expend niore than 20 man-years of effort in performance of a con-
tract issued thereunder. This circumstance is particularly significant
since there appears to be no question that in services of the nature in-
volved in this procurement, the level of effort expended in meeting
the Government's requirements may have a substantial impact on the
quality of the successful contractor's Product and its resultant accepta-
bility to the Government. As stated in your letter of June '24, 1970:
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* * * A paper study of the type defined can be completed for either level of
effort; however, the amount of detail analysis and design anticipated is veII
indicated by the estimated level of effort desired.

Thus, in view of the correlation between the level of effort and the
ultimate work product, a provision expressing a fixed level of effort, as
opposed to an estimated level, is, in effect, a critical specification re-
quirement. Where, as in the case of the original invitation, a successful
contractor's obligation is limited to an erroneous level of effort—that
is, a level which will not produce the results required by the Govern-
ment—there is, in essence, a failure to state the Government's minimum
needs.

Under the circumstances, this failure presents a compelling reason
for cancellation and readvertisement. However, in reaching this con-
clusion, we recognize that the necessity for cancellation in this case
emphasizes the need for effective administrative definition and expres-
sion of the Goveriiment's requirements during the procurement plan-
ning process. We also agree that the procuring activity's notice of
cancellation does not adequately indicate the bases for the action taken.
Accordingly, we are bringing these matters to the attention of the Sec-
retary of the Navy for such corrective action as may be warranted to
avoid a recurrence of this situation.

With respect to your final contention that Vitro's bid on the resolici-
tation evidences "buy-in" practices, an examination of the abstracts
for bids indicates the following prices for the firms responding to both
invitations:

Bidder IFB-0019 IFB-0039

Wood-Ivey Systems Corporation $402, 400 $598, 000
Vitro Corporation of America 424, 914 439, 902

Digitron Systems, Inc. 496, 000 539, 520
Logicon, Inc. 605, 400 470, 199
ITT Research Institute 695, 000 1, 362, 132
F&M Systems Division 697, 486 599, 171
Stanwick Corporation 975, 646 775, 996

The Government estimate was $350,000 for IFB—0019 and $500,000 for
IFB—0039.

WThile comnwnting generally on the implications that may be drawn
from the, contrasts in the bids received, you maintain specifically that
the man-years offered by Vitro are inadequate to meet the Govern-
ment's requirements. This conclusion is based on the premise, stated
in your letter of June '24, 1970, that:

In order to increase the amount of detail in the effort to that desired
by the Government (approximately the 39 man-year effort), the WISOO [Wood-
Ivey] price for 1F13—0039 was increased to $598,000. The price increase was not



54 DECISIONS OF THE COMPTROLLER GENERAL

strictly proportional to man-year effort since much of the detail work added
can be accomplished vitli lower grade level personnel. Nevertheless, the point
is that a substantially higher price results for a 39 man-year effort than for
a 20 man-year effort. This fact is not borne out in the other bids.

flow-es-er, the T)irector of Contracts' administrative report advises
that Vitro has confirmed its bid iii all respects, thereby negatil1g the
existence of a mistake, and further expresses the opinion that, Vitro's
bid is "not unreasonably low- for the work to be perforiiled.''

Acknow-ledging, of course, the general validity of your pese and
assuming the 1)irector of Contracts' opinion may be incorrect, we are
unable to interpose a legal objection to the award of a contract to
Vitro. ASPR 1—311 (a) offers the following definition of "buying in":

"Buying in" refers to the practice of attempting to obtain a contract award
by knowingly offering a price or cost estimate less than anticipated costs with
the expectation of either (i) increasing the contract Price or estimated cost
during the period of performance through change orders or other means, or (ii)
receiving future "follow-on" contracts at prices high enough to recover any
losses on the original "buy—in" contract. * S *

And further prosides that:
$ * Where there is reason to believe that ''buying in" uris occurred, contract-

ing officers shall assure that amounts thereby excluded in the development of
the original contract l)rice are riot recovered in the pricing of change orders or
of follow-on procurements subject to cost analysis.

Since the pertinent regulation does not provide for the rejection of a
bid w-here "buying in" is suspected, we has-c recognized in a number
of decisions that there is no legal basis upon svhich "an award may be
preclnded or disturbed merely because the low bidder submitted an
unprofitable p'c!" 13—169465, June 19, 1970, citing 13—150318,
March 25, 1963, and 13—149551, August 16, 1962.

Accordingly, your protest is denied.

(13—170035]

Contracts—Research and Development—Confliets of Interest
Prohibition
The determination and findings of a conflict of interest in the procurement of
the analysis and design services to update obsolescent automatic data process-
iiig equipment, and the proposal that the design contract ban the successful
contractor from participating in the future procurement of the hardware
satisfies the requirement in Department of I)efense Directive 5500.10, Rules
for the Avoidance or Organizational Conflicts of Interest, that the contractor
"agrees to prepare and furnish complete specifications," notwithstanding the
design contract does not constitute the whole specifications and the ex'ltisioii
from the han of the purchase of data processing equipment to he hand!ed by
other than the procuring agency. However, to carry out the intent of the I)i-
rective, the ban should extend to the date of award of the first production
contract rather than the specific date proposed.
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To Arent, Fox, Kintner, Plotkin & Kahn, July 23, 1970:
We refer to your letters of June 12 and 24, 1970, and July 15, 1970,

on behalf of Informatics, Inc., protesting the proposed award of a
contract pursuant to request for quotations No. DAHC 15—70--Q—0075,
issued by the Defense Supply Service—Washington, 'Washington,
D.C.

On April 15, 1970, the Defense Supply Service—Washington re-
ceived a request from the Office of the Deputy Chief of Staff for Mili-
tary Operations for analysis and design services to enable the
transition of obsolescent automatic data processing equipment used
by The Army Operations Center System (TARMOCS) to an updated
system designed as TARMOCS II.

On April 27, 1970, the contracting officer decided that the con-
tract should be negotiated 1)ll1's11ant. to authority in 10 U.S.C. 2304
(a) (10) and Armed Services Procurement ilegulation (ASPR)
3.-'210.2(viii). On April 28, 1970, the contracting officer made the
following decision:

DETERMINATION AND FINDINGS

Conflict of Interest
1. I hereby find that:

a. The Defense Supply Service-Washington proposes to procure by negotia-
tion Automatic Data Processing Systems Analysis and Design Services to
enable the transition of TARMOCS (The Army Operations Center System)
to TARMOCS II.
b. The Systems analysis and Design Services will involve two installations
to determine systems specifications and preparation of related documentation.
c. It is the consensus that a hardware manufacturer engaged in this effort
would, in all probability, not have the objectivity required to solve the
problems on an unbaised basis.
d. The proposed study will undoubted'y result in a large hardware procure-
ment in the future.
e. Inasmuch as The present procurement and future procurements of the hard-
ware will involve a conflict of interest, the ensuing RFQ and contract shall con-
tain a Conflict of Interest clause pursuant to Appendix G of the ASPR. Rule 2.

2. I hereby determine that:
The successful contractor for the initial procurement shall be barred from
bidding on the hardware 'requirements until 30 April 1971, 'at which time,
it is anticipated that all hardware procurements will be completed.

Request for quotations No. I)AHC 15—70—Q--0075 was issued on
May 5, 1970, for the required design services and the request contained
the following clause:

CONFLICT OF INTEREST. Pursuant to Department of Defense Directive
5500.10, June 1, 1963, Subject: Rules for the Avoidance of Organizational Con-
flicts of Interest and ASPR 1—113.2, the Contracting Officer has determined that
the successful contractor shall be barred from participating, either as prime
or subcontractor, in any contract awarded by an agency of the U.S. Government
prior to 30 April 1971 relating to the furnishing or manufacturing of items for
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the The Army Operations Center System II (TARMOCS II). Any contract
under this solicitation will contain an Avoidance of Organizational Conflict of
Interest clause, substantially as follows:

"Avoidance of Organizational Conflicts
of Interest

"The Contractor, and its affiliates, shall be barred until 30 April 1971 from
furnishing either as prime or subcontractor, to any agency of the tuited States
Government, any item or component for The Army Operations Center System
II (TARMOCS II)."

Shortly after release of the request for proposals a question was
raised as to the effect of the Organizational Conflicts ot Interest clause
on a forthcoming 1)I1cl1ase of automatic data processing equipment
for the 'World 'Wide Military (1omiiiand and Control System
(WIVI\ICCS). rfje, contracting officer concluded there was no way for
the, successful contractor to affect such purchase and on May 12, 1970,
issued the following amendment to the RFQ:

FIRST: The first sentence of the paragraph entitled "Conflict o Interest"
on page 1 of the SF 18 is hereby amendcd by adding the words "with the ex-
ception of the WWMCCS ADP equipment update."

SECOND: The first sentence of the paragraph entitled "Avoidaiiu' of Organi-
zational Conflicts of Interest" on page 1 of the SF 18 is hereby amended by
adding the words "with the exception of the WWMCCS ADP equipment update."

The Govermnent.'s estimate of the cost of the design work was
$91,000. A total of 92 firms were solicited, four responded, and two
firms, Inforniatics and IBM Corporation, were found technically
qualified. Negotiations were conducted with both qualified offerors
on a firm fixed price basis and a cutoff date for negotiations was set
for ,June 11, 1970, at which time IBM's offer was low as to price.

By letter dated June 12, 1970, you protested on behalf of Infor-
matics, Inc., against an award to IBM Corporation or any other com-
puter manufacturer. The basis for your protest was that a manufac-
turer could design a system in whieh only his equipment could be
utilized, and that the hardware ban as set forth in the RFQ is inade-
quate to prevent a miianufacturer from designing a restrictive system,
waiting until the end of the hardware ban, and then selling the. Gov—
ernnient the only equipment which can be used under the design. You
pointed out that the design contract w-ould be. completed in mid-March
1971 and the hardware ban would lastS only until April 30, 1971. You
further pi'otested the exclusion of the WTWMCCS equipment purchase
from the hardware ban on the theory that if a manufacturer designed
a restrictive system for the Army Opera±ions Center, he will he uore
likely to be given the WWMCCS equipment contract to insure coni'
patibility between the two systems. Your letter of .June, 24, 1970, to the
Secretary of the Army, a copy of which, was furnished to our Office,
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was primaily an expansion of your argument that an equipment
manufacturer could bias the results of the design contract and there-
after sell his own equipment upon expiration of the inadequate hard-
ware ban.

The T)epartment of the Army's report. of July 9, 1970, to this Office
discloses that the equipment prc1iase for the WWMCCS will be
han(lled by the Air Force, using specifications already in existence,
prepared in the Office of the Joint Chiefs of Staff and approved by
the Department. of l)efense. The estimate for vendor selection for the
WWMCCS equipment is February 1971, which is prior to the esti-
mated completion date of March 15, 1971, for the design contract in
question. The report also advises that each organization participating
in the WWMCCS will buy its equipment from the contractor who is
successful in the Air Force negotiations, and the only circumstance in
which the Army design contract would result in an independent pur-
chase of automatic data processing equipment would be in the event
•t.hat the WWMCCS is not implemented. In this connection we are
advised that the Army's TARMOCS has reached a point of ob-
solescence and will be updated regardless of whether the WWTMCCS
is implememited.

The Armys report also points out that even for an independent
purchase the successful design contractor will be working on only
two of seven parts of the systems specifications set forth in Appendix
E of Army Regulation 18—2. The Army does not consider these two
parts to be a major portion of the specifications and points out that
the two parts of the specifications produced by the design contract
will be combined with the other five parts and thou reviewed by the
U.S. Army Computer Support. and Evaluation Command.

With respect to the hardware ban, the report states:
Finally, the Army has imposed a ban on the successful contractor's participa-

tion in, a hardware procurement for TARMOCS. Admittedly the ban remains in
effect for only a short period of time but the AD? experts in the Army's AD?
1)olicy making organization, the Management Inforniation Systems Directorate
and the technical ADP personnel in the Headquarters, U.S. Army Command
and Control Support Detachment agreed that the time specified was adequate
to protect the interests of all.

Your letter of July 15, 1970, and attached brief, commenting on the
administrative report, states the issue before our Office is whether the
hardware ban included in the RFQ and proposed to be included in
the contract complies with ASPR requirements and is appropriate
under the circumstances.

Department of Defense Directive 5500.10 of ,June 1, 1963, as con-
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taãned in Appendix G of ASPR, provides, insofar as it is pertinent
to the instant case, as follows:

2. If a contractor agrees to prepare and furnish comp'ete specifications
covering nondevelopment items to be used in competitive procurement, that
contractor shall not be allowed to furnish such items, either as a prime or
subcontractor, for a reasonable period of time including, at least, the initial
procurement.

On the record before us, the question of whether the design con-
tractor "agrees to prepare and furnish complete specifications" must
be considered in the context of the possibility of an independent pur-
chase of automatic data. processing equipment by the Army for
TARMOCS II in the event the WWMOCS is not implemented, since
the hardware ban has no effect if the WWMCCS proceeds as scheduled.
The two parts of the specifications covered by the instant design con-
tract do not. constitute the whole of the Army specifications, but the
contracting officer apparently found that the specifications for those
two parts were complete enough to produce a conflict of interest be-
tween the design contractor and the hardware supplier. In our opin-
ion, this finding is adequately supported by the facts of record. Once
the provisions of the Directive have been invoked, however, there
remains a question of whether the determination of the extent of the
exclusion carries out the intent of the Directive.

We have considered questions involving t.he applicability of the con-
ificts of interest provisions of DOD Directive 5500.10 in two recent
decisions, 48 romp. Gen. 702 (1969) and 49 Comp. Gen. 463 (1970).
The protestants in each of those cases advocated application of the
Directive to successful bidders but in neither case had the contracting
officer made a finding that a conflict existed. We held in both cases
that the provisions of the Directive were not self executing, but de-
pended upon exercise of judgment or discretion on the part. of the
contracting officer.

ASPR 1—113.9 points out in subsection (a) that the l)irective cannot,
of itself impose any obligtions on the contractor, and such obligations
must be imposed by a contract clause designed to carry out. the intent
of the Directive. Subsection (b) further provides that the contracting
officer is responsible for applying the rules in the Directive to contracts
under his cognizance. Paragraph 1—113.2(b) (2) states that a clause
which excludes a contractor from a subsequent procurement "may
run to the date of award of the first production contract or for a stated
period."

Although exclusion to the date of award of the first production con-
tract is stated first in order of preference in ASPR 1—113.2(b) (2),
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the contracting officer chose the second alternative of setting the ex-
clusion for a stated peiod in the expectation that all hardware pro-
curements will be completed by the expiration of the exclusion. The
Army's assigned priority in the WWMCCS phasing schedule makes
this a reasonable expectation, since the Army must be prepared to
set forth its requirements shortly after April 1, 1971, although it is
possible that subsequent changes in plans or programs could delay
the procurement and render the exclusion ineffective. The contracting
officer was, however, within the bounds of his administrative discretion
since the applicable regulation allows him to set the exclusion for a
fixed period.

Accordingly, we find no legal basis upon which to object to the ac-
tions of the contracting officer and your prtest muse therefore be
denied. We are, however, sending a COPY of our decision of today to
the Secretary of the Army with a letter suggesting that a modification
of the exclusion date from April 30, 1971, to the date of award of the
first production contract in accord with ASPR 1—113.2(b) (2) would
be a more certain means of carrying out the intent of DOD Directive
5500.10.

[B—169645]

ontracts—Negotiation—Evaluation Factors—Criteria
A request for proposals that failed to include evaluation criteria or indicate the
criteria's relative importance because of the erroneous belief these standards
were inapplicable to civilian procurement was defective and was not in accord-
ance with sound procurement policy and the public interest. Also the scoring of
an offer by comparison with a predetermined score, overlooked that a primary
consideration in negotiated procurement is (liscussion with all offerors in a
competitive range and that borderline cases should not automatically be excluded
from consideration, and as a result maximum competition was not obtained. The
request for proposals should be amended to establish the omitted criteria and
offerors permitted to submit additional information or revise proposals, and if
within a competitive range, afforded the opportunity for discussion to the extent
required by section 1—3.802(c) of the Federal I'rocurement Regulations.

Contracts—Protests——Filing Before or After Award

Under the procedure in 4 C.F.R. 20.1, a bid protest may be filed with the United
States General Accounting Office before as well as after the award of a contract
and, therefore, in filing a protest tO an award under a request for proposals, the
regulation does not require, as a prerequisite to standing or timeliness, that an
award should have been made or that an offerer should have been informed of
the unacceptability of his proposal.

General Accounting Office—Decisions—"Dictum"
To categorize the views of the United States General Accounting Office con-
cerning areas in an agency's procurement practices brought to light by a protest
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where revisions are desirable as "dictum"—an abbreviation of obiter (lwtunI
which means a remark or opinion uttered by the way-—appears futile when it is
obvious that any administrative actions taken that are contrary to such stated
positions may result in the disallowance of credit in the disbuting officers
account.

To the Secretary of Transportation, July 24, 1970:
Reference is made to a letter dated May 2, 1970, from the Admixi-

istrator, Federal Railroad Administration, furnishing a report in
response to the protest of the Economic Sciences Corporation, Inc.
(ESC), against any award under request for l)rOPOSals (RFP) No.
DOT-FR-00027.

The Administrator recommended that the protest be denied as
untimely since:

At the present time no award has been made, nor have those offerors whose
proposals were not technically acceptable been so informed. Thus, it would appear
that the complainant's protest is untimely, and there is sonic doubt that he lacks
any stanthng at this time.

In this regard, our bid protest regulations provide at 4 CFR 20.1:

An interested party wishing to protest the proposeif award of a contract, or
the award of a contract, by any agency of the Federal Government whose ac-
counts are subject to settlement by the 11.S. General Accounting Office may do
so by addressing a telegram or letter to the Comptroller General of the Vnited
States ' * . [Italic supplied.]

The above regulation does not require, as a prerequisite to standing
or timeliness, that award be made or that an offeror be informed of
the unacceptability of his proposal.

While we have rejected in our decision of today to ESC, ESO's con-
tentions that the statement of work contained in the solicitation is
vague and unclear, and that the solicitation is ambiguous as to whether
a normal cost-reimbursement contract w-as to be awarded thereunder,
we believe there is certain merit in other portions of the protest.

As indicated in our decision, it appears that the Administrator coii-
eluded that ESC was not entitled to a negotiation opportunity inas-
much as its proposal failed to attain the 75 points established for an
acceptable proposal, and therefore was not within a competitive range.
Although ESC's proposal may, or may not, have been within it
competitive range of the two acceptable proposals, we have serious
reservations that a decision in such respect based on a comparison of
an offerer's score with a predetermined score for acceptability con-
stitutes a Proier method of determining which proposals are within
a "coml)etitive range," or that such a method is conducive to obtaining
the maximum practicable competition contemplated by the statutes
and regulations. This would appear to be especially applicable in situ-
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ations such as the instant procurement in which five offerors with
scores ranging from 71.4 to 74.8 were considered outside the competi-
tive range. In this connection, it must be borne in mind that the pri-
mary consideration in negotiated procurements is discussions with all
offerors within a competitire range, and borderline proposals should
not be automatically excluded from consideration if they are reason-
ably susceptible to being made acceptable by additional or clarifying
information. (7/. B—167417 (2), September 12, 1969.

The protestant's contention, that the RF1' is deficient in that it does
not disclose the criteria for proposal evaluation and their relative imui-
1)oalce, is based upon a series of decisions by our Office in which we
have stated that sound procurement policy dictates that offerors be in-
formed of all evaluation factors and of the relative importance or
weight of each factor. 49 Comp. Gen. 229 (1969) ; 48 Comp. Gen. 314,
318 (1968); 47 Comp. Gen. 252, '262—263 (1907); 44 Comp. Gen. 439,
442 (1905); B—167867, January 20, 1970; B—167508, December 8, 1909;
B—167473, November 13, 109; B—100213, July 18 199; B—166233,
June 17, 1139; B—166052, May 20, 1969. ESC places particular reliance
upon our letter to the Secretary of the Air Force, 49 Comp. Gen. 229,
in which we observed:

While we have never held, and do not now intend to do so, that any mathe-
matical formula is required to be used in the evaluation process, we believe that
when it is intended that numerical ratings will be employed offerors should be
informed of at least the major factors to be considered and the broad scheme of
scoring to be employed. Whether or not numerical ratings are to be used, we
believe that notice should be given as to any minimum standards which will be
required as to any particular element of evaluation, as well as reasonably
definite information as to the degree of importance to be accorded to particular
factors in relation to each other.

RFP No. DOT—FR—00027 did not include the evaluation criteria
or an indication of their relative importance, and it may be significant
that only two of the 26 proposals received were rated as acceptable
under the criteria and weights used by the evaluation personnel. How-
e.ver, it is the administrative position that amendment of the solicita-
tion to include such criteria and their relative importance is not warS
ranted for several reasons. It is argued that the above-quoted portion
of our decision 49 Comp. Gen. 229, is merely "dicta." In an analogous
situation, we advised the Secretary of the Army that an administra-
tive report furnished this Office had informed us:

* * * that while the Corps has followed the specific "decisions" in the above-
cited cases (presumably in identical factual situations), the view's of this Office
as expressed in our letter to you and to the Secretary of the Navy concerning
the undesirable situations evidenced by those protests have not been foUowecl for
the reason that such letters were considered to be "dictum" accompanying the
decisions.
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The term "dictum' is generally used as an abbreviation of "obiter thrtuni"
which means a remark or opinion uttered by the way. '21 C.J.S—page nil. W't'
find a distinction as to the effect (for administrative purposes) between the
actual decision to a Protesting bidder in a particular case an(I our letter to the
head of the agency, concerning areas in the agency's procurement praeti(ss
brought to light by the protest where revisions are considered desirable, to Is'
somewhat novel. To have the positions of this Office as stated in such lettor
disregarded by a Federal organization merely by categorizing theni as (lietuni
seems Particularly futile when it is obvious that administrative actions taken
contrary to such stated positions may result in the disallowance of credit in the
disbursing officer's aecounts 47 Comp. Gen. 236, 249—25() (1967).

It is also indicated in the administrative report that the failure to
disclose evaluation criteria and their relative importance may l)e ob-
jectionable in procurements by the military departments and yet un-
objectionable in civilian procurements, because such failure violates
a provision of the Armed Services Procurement Regulation (ASPR)
which has no counterpart in the Federal Procurement Regulations
(FPR). In this connection, it should be noted that our initial (icciSioll
on the disclosure of evaluation factors preceded formalization of the
Armed Services regulations on the disclosure of evaluation factors,
and such decisions were, we believe, instrumental to promulgation of
regulations on this point. Further, our subsequent decisions to the
military departments have emphasized the requirement of ASPR 3=-
501 (a) that "Solicitations shall contain the information necessary to
enable a prospective offeror or quoter to prepare a proposal or quota-
tion properly." Virtually the same language appears at FPR 1-3.802
(c). Our letter B.467054(2), January 14, 1970, to the Secretary of
Health, Education, and Welfare, illustrates that we regard the same
policy of informing offerors of the evaluation factors and their rela
tive weight as applicable to both military and civilian departments.

In further support of the administrative position the Administrator
cited several decisions of our Office in which we did not direct contract
cancellation or resolic.itation, even though the solicitations had not
included evaluation criteria or an indication of their relative inipor-
tance. In this connection, it may be generally stated that our Office di-
rects cancellation of a contract only if the. contract is clearly contrary
to the public interest or in violation of law. Conversely, we regard the
failure to inform offerors of the criteria for evaluation of their pro-
posals and the relative importance of such criteria as not iii accordance
with sound procurement policy and the public interest, even though
there may not be a mandatory requirement of such information in the
applicable regulation. We have not regarded such failures as justify-
ing our intervention as a standard procedure without consideratirni (>f
the practical aspects involved in each individual case.

The instant protest was made before award and our Office has not
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been informed of any basis upon which to conclude that the delay inci-
dent to the observance of proper procedures in this procurement would
irreparably injure or affect the public interest. Therefore, we believe
that RFP No. DOT—FR—00027 hould be amended to inform all offer-
ors of the evaluation criteria applicable to their proposals and of the
relative importance of those criteria; that offerors should be permitted
to submit additional material or revised proposals in light of such
information; that a determination of the technical competitive range
thereafter be made; and that consideration then be given to conducting
discussions with all offerors within such range, to the extent that such
discussions are required by the FPR.

'With regard to the "relative importance" of the criteria, the admin-
istrative report included a "Proposal Evaluation Form" for the in-
stant procurement, which disclosed the numerical weight attached to
each of the seven evaluation criteria. This form was furnished the
protestant with the permission of your Department. Thus, only the
protestant of all the offerors possesses such information. In view of
this circumstance, unique to the instant case, if the same criteria and
numerical weights are applicable to the resolicitation the numerical
weights should be provided all offerors so they may compete on an
equal basis. However, if the evaluation criteria or numerical weights
differ upon resolicitation, we believe that offerors need be provided
only a reasonable indication of the relative importance of each evalu-
ation criterion.

The file transmitted with the letter of May 22 is returned.

(B—169}92]

Property—Public——Private Use—Authority
The lease of land adjacent to the Visitors' Information Center at the John F.
Kennedy Center, Florida, for the construction of a nondenominational chapel
from funds raised by public subscription is pursuant to Article IV, section 3,
clause 2 of the Constitution of the United States a congressional and not an
executive function, unless otherwise specifically provided by statute, and the
leasing authority in section 203(b) (3) of the National Aeronautics and Space
Act of 1958, as amended (42 U.S.C. 2473(b) (3)), does not appear to be intended
as specific authority for the execution of the proposed 30-year lease. Therefore,
because of the nature of Its use, the land within the Federal enclave should not
be leased without congressional approval of the chapel construction, and the pay-
ment of an annual rental has no significance in considering the lack of specific
authority to lease the land.

To the Administrator, National Aeronautics and Space Adminis-
tration, July 24, 1970:

Reference is made to the letter dated ,June 4, 1970, from your General
Counsel which requests advice as to the adequacy of the rental proposed
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to be charged, particularly with reference to 40 U.S.C. 303b, over the
full 30-year period of a proposed lease to the Chapel of the Astronauts,
Inc., a nonprofit Florida corporation. Any comments which we might
want to offer on matters other than the rental to be charged were also
solicited.

The letter states that the Chapel of the Astronauts, Inc., has re-
quested your agency to lease it a tract of approximately 5.5 acres of
land adjacent to the Visitors' Information Center at the John F. Ken-
nedy Center, Flordia. The site was selected because the Center is visited
by large numbers of people. It is estimated that the number of visitors
may grow to 5 million annually before 1980. The letter states that "the
corporation intends to construct a nondenominational chapel thereon
using funds raised by public subscription." The period of the lease
would be 30 years. If otherwise proper the National Aeronautics and
Space Administration is prepared to enter into such a lease under the
authority of section 203(b) (3) of the National Aeronautics and Space
Act of 1958, as amended, 42 U.S.C. 2473(b) (3).

The letter also states that in order to "establish a fair rent for the
purposes of 40 U.S.C. 303b and in order to avoid any implication
(whether warranted or not) that the United States, through NASA, is
anything other than neutral to the exercise of any particular religion or
religion as a whole, NASA has had the site in question appraised by a
qualified Corps of Engineers, U.S. Army, appraiser. The appraiser has
concluded that a fair rental for the 5.5 acre more or less basic Sit(
would be $600.00 per annum." Also in accordance with the ruire-
ments of 40 U.S.C. 303b the amount paid would be deposited into the
miscellaneous receipts of the Treasury.

Forwarded with the letter w-ere copies of the appraisal and the pro-
posed lease as prepared at the Kennedy Space Center, together with t
copy of a memorandum offering your General Counsel's comments
with respect to the proposed lease.

The Constitution of the United States provides in Article 4, section
3, clause 2, that:

The Congress shall have Power to dispose of and make all Needful Rules and
Regulations respecting the Territory or other Property belonging to the United
States; * * *

The words "dispose of" vest in Congress the power to lease as well
as to sell the lands of the United States. "The disposal nuist be left to
the discretion of Congress." United States v. Gratiot,14 Pet. 526, 39
U.S. 526.



Comp. Gen.] JECISIONS OF THE COMPTROLLER GENERAL 65

In other decisions it also has been uniformly held that the provision
confers upon the Congress exclusive jurisdiction to dispose of the land
or other property of the Inited States and that there is no power iii the
head of an executive department of the Government to take such action
without specific legislative authority. See 22 Coinp. Gen. 563 (1942)
and references therein cited. See particularly 14 Comp. Gen. 169 (1934)
as to leases.

It is a sound rule of statutory construction that the intent of Congress
as expressed in any part of a statute must be gathered from the reading
of the statute as a whole and that the statute should be construed with
reference to existing law's. Its operation must be restricted within nar-
rower limits than its words import where the literal meaning embraces
cases not intended by the legislative body. 17 Comp. Gen. 736 (1938), 19
Id. 640 (1940), 20 id. 46 (1940) ; and 21 Id. 425 and 510 (1941). The au-
thorization in section 203(b) (3) of the National Aeronautics and Space
Act of 1958, as amended, for the Administration "' to lease to
others such real and personal property; 'n" is broadly stated. We
have found nothing elsewhere in t.he act or in its legislative history
which would be helpful in determining any limits which Congress
might have intended to impose on that authority. however, we have
considerable doubts that the authority was intended to extend to a lease
for the purposes here under consideration, which include the construc-
tion of a substantial building for use by the public as a nondenomina-
tional chapel.

The plot which w'ould be leased is a comparatively small one com-
pletely surrounded by a large Federal enclave. The site for the building
was selected because of its proximity to the Visitors' Information Cen-
ter which it is anticipated will be visited by millions of people annu-
ally. The effect of proceeding w'itli the proposed lease would be to
utilize public property to provide to the public a facility completely
within a Federal enclave without that facility being authorized by the
Congress. The fact that an annual rental would be paid would not be
significant in considering 'this lack of specific authorization. Cf. 10
Comp. Gen. 395 (1931), and 11 id. 355 (1931) and decisions therein
cited.

In view of 'the above, and while we have no basis to question the ad-
equacy of the proposed rental to be charged if otherwise proper, w'e do
believe that the authority for the entire proposal is so doubtful that
specific authorization should be obtained from the Congress before en-
tering into any lease arrangement such as proposed.
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(B—170182]

District of Columbia—Employees—--Wage Board—Environmental
Pay Differential Status
The environmental pay differential for dirty work having been authorized for
District of Columbia wage employees by the proper wage fixing authority in
accordance with S U.S.C .5341, and in conformity with commercial practices, the
differential may he considered basic pay, whether stated separately or included
in scheduled rates, for the purposes of computing the wage board overtime and
Sunday rates prescribed in 5 U. S.C. 554—1, the Civil Service Retirement I)eduetions
authorized in 5 U. S.C. 8334. and for determining the annual rate of pay for the
group life insurance provided in Federal Persommmmel Manual, Supplement 87() 1,
Subchapter 83-- 3a, and the differential may be paid to employees while in a leave
status.

To the Commissioner of the District of Columbia, July 24, 1970:

This is in reference to letter of June 26, 1970, and enclosures, from
Mr. 0. F. Maltagliati, Associate 1)irector for 1)istriet Accounting, 1)e-
partment of Finance, and Revenue, requesting a decision on several
questions concerning ellvirollmClltal pay for dirty work.

It is stated in the letter that on May 27, 197() Commissioner's Order
No. 70—192 was issued which increased the scheduled rates of pay for
I)istrict of Columbia wage. employees and authorized the Personnel
Officer. 1).(1.. to eStal)liSll, effective the pay period which begins on or
after May 11, 1970, an environmental pay differential for dirty work.
Pursuant to this authority the Personnel Officer issued transmittal
sheet- No. 174, approved ,June 8, 1970, which established the policies for
the. administration of an environmental pa' differential for dirty
work, and on ,Juiie 12, 1970, issued Personnel Bulletin No. 297 PS and
LR that- established the hourly rate of 17 cents and the jobs for which
the environniental pay for dirty work is authorized. It is stated that
now the (1onunissioner is contemplating the issuance of an order that
for pay purposes would consider the environmental pay differential to
be part of the, employee's rate of basic pay. It would then be. used to
compute overtinic, holiday, and Sunday premium pay, retirenwiit dc-
cluctions, and group life insurance deductions, and would be paid while
an employee is in a leave status.

Our decision is requested on the following questions:
Question 1: May the separately stated environmental pay differential he con-

sidered as basic pay for the purposes of computing wage board
overtime and Sunday rates in section 5544, Title 5, U.S. Code?

Question 2: May the separately stated environmental pay differential he con-
sidered as basic pay for the computation of Civil Service Retire-
ment I)eductions in section 8334, Title 5, U.S. Code?

Question 3: May the separately stated environmental pay differential he coil
sidered as basic pay for the purposes of determining an annual
rate of pay for group life insurance purposes in the Federal
Personnel Manual, Supplement 870—1, Subchapter S3—3a.



Comji. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 67

Question 4: May the separately stated environmental pay differential be paid
to a wage board employee while he is in a leave status?

Question 5: If questions 1, 2, 3, and 4 are answered in the negative, then could
a wage schedule be issued with the scheduled rates of hourly
pay increased by the amount of the environmental pay different-
ial and would these scheduled rates then be considered basic
pay in questions 1, 2, 3, and 4?

Question 6: If question 5 is answered in the affirmative then could the new
scheduled rates of pay be effective retroactively to the pay
period which begins on or after May 31, 1970.

The method of setting the pay of employees in recognized trades
or crafts, or other skilled niechanical crafts, or in unskilled, semi-
skilled, or skilled manual-labor occupations is provided in 5 U.S.C.
5341, as follows:

(a) The pay of employees excepted from ehapter 51 of this title by section
5102(c) (7) of this title shall be fixed and adjusted from time to lime as nearly
as is consistent with the public interest in accordance with prevailing rates.
Subject to section 213(f) of title 29, the rates may not be less than the appro-
priate rates provided for by section 206 (a) (1) of title 29.

In B—53383, November 29, 1945, we pointed out that a wage fixing
authority in the exercise of its normal function may authorize night
differential or other elements of a wage program—not otherwise in
contrave:tion of law or established rule applicable to Federal em-
1)loyees—to conform with commercial practices generally without
obtaining special authorization therefor. As to whether differentials
are basic compensation, we have ruled that the night rate of corn-
pensation of an employee occupying a pie'ailing rate or wage board
position is basic compensation (23 Comp. Gen. 962 (1944); 24 id.
39 (1944), and 34 i'd. 708 (1955)). Also, that night differential, post
differential, and cost-of-living allowances which are saved by Civil
Service regulations or by administrative action to employees whose
positions are converted froln classified to wage board schedule are
regarded as "basic compensation." 36 (1omp. Gen. 482. We find no
basis to reach a contrary decision with respect to an environmental
differential for dirty work, whether stated separately or included
in the scheduled rates. Accordingly, questions 1 through 4 are answered
in the affirmative, and no answer is required for questions 5 and 6.

(B—168626]

Contracts—Negotiation—Competition—Discussion With All Offer-
ors Requirement—Price Sole Evaluation Factor
In the negotiation of a procurement, the exception in 10 U.S.C. 2304g) to con-
ducting discussions with all responsible offerors within a competitive range may
not he invoked by a contracting officer to make an award to other than the low
responsible offeror where price is the sole evaluation factor and, therefore, an
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award to the second low offeror, the incumbent contractor, without obtaining a
Certificate of Coniitency (COO) on the low offeror, a small business concern
considered nonresponsible on. factors relating to capacity and credit was illegal
and the award should be canceled. No award should have been made unless the
Small Business Administration refused to issue a COO or did not reqxnid to the
referral within 15 days, or in the alternative if the low proposal was llnacccl)t-
able without clarification, discussions should have been conducted with all offer
ors within a competitive range.

To the Secretary of the Army, July 30, 1970:

This concerns the. protest by Pacific Shipwrighits, Incorporated,
against. the contract aw arci to St an Flowers Company, Incorporate(l,
under request for proposals No. DAHC23—70 R—0003 issued by the
Oakland Army Terminal for shipwright carpentry Services. This pro
test was the subject of a report dated June fi, 1970, from your 1)eputy
for Procurement..

Request for proposals No. DAI1C23—70—R—0003 was issued on
comber 18, 1969. Four offers were received and opened on January 27,
1970, Pacific submitted the low proposal. Flowers, the incmnbent con-
tractor, submitted the second low proposal. The contracting officer
acting upon the recommendation of his Advisory Panel determined
that only those two proposals were within the competitive range for
consideration.

On February 2, 1970, a pre-awar(l survey by the Defense Contract
Administration Service (DCAS) was requested on Pacific. The con
trac.ting officer also requested the T)efense Contracts Audit Agency
(DCAA) to review Pacific's accounting system. Based on the negative
recommendations of 1)CAS and DCAA, the contracting officer con-
sidered Pacific to be nonresponsible for this procurement. Since Pacific,
a small imsiness concern, was determined nonrosponsible for reasons
relating to capacity and credit, the contracting officer referred that
firm to the Small Business Administration (SBA) on February 13,
1970, for the pOsSil)le issuance of a Certificate of Competency (C()(1).
As the result. of conversations on February 19, 1970, with his legal nd
visor and an SBA official, the contracting officer decided his referral
of Pacific for a COC was premature inasmuch as negotiations would
probably 1)0 required with that offeror concerning two items, acid boxes
and transportation, prior to making an actual award. The request for
a COC was withdrawn on February 2S. 1970.

On February 24, 1970, the Advisory Panel was convened and award
was recommended to Flowers as the low responsive responsible ofieror.
That recommendation was based on the contracting officer's oletermina-
tion that Pacific was not responsible and a price analysis which con-
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chided the offer by Flowers was fair and reasonable. Subsequent to the
adjournment of that meeting a voluntary puce reduction by letter
dated February 20, 1970, was received from Flowers. The Advisory
Panel was reconvened and award was again recommended to Flowers
at the reduced price since acceptance of the price reduction was con-
sidered in the best interest of the Government. The contracting officer
adopted that recommendation and award was made to Flowers on
February 26, 1970.

WTe believe the contracting officer acted erroneously and that the
award to Flowers was improper. This procurement was negotiated
pursuant to the authority contained in 10 IJ.S.C. 2304(a) (10). That
exception to formal advertising was invoked by the contracting officer
because of the small number of shipwright carpentry firms in the
area. The request for proposals did not require or provide for sub-
mission of technical proposals involving novel or different approaches.
Rather offerors were required only to submit item and total prices.
Further, the request for proposals advised on page a—i, Evaluatioi,,
Page:

Solicitations will be evaluated on the basis of the sum of the total of those
schedules for which price offers are made as follows:

Similar advice was contained on page 9 of the request for proposals
and on page 2 of tire "Dissemination of Clarifications arid Interpreta-
tions to Prospective Offerors." Therefore, award under this procure-
ment was to be. based oii price alone not other factors such as the
technical approach offered.

When ilegotiating a contract over $2,500 pursuant to one of the per-
missible exceptions contained in 10 U.S.C. 2304, subsection (g) of that
statute requires discussions to be held with all responsible offerors
within a competitive range. An exception to that mandatory require-
inent is provided where based upon adequate competition or accurate
prior cost experience the acceptance of an initial proposal wOiil(l re-
sult iii a fair and reasonable price and offerors have been notified in
the request for proposals that such an award may be made. However,
that exception does not permit the contracting officer to make award
where price is the sole evaJuation factor to other than the low respon-
siI)le offeror. Cf. 48 Comp. Gen. 663, 668 (1969). Therefore, award
should have been made to Flowers prior to discussions only if Pacific
was found not to be a responsible off eror.

In procurements, advertised or negotiated, a contracting officer's
determination of nonresponsibility is not fiuial insofar as the capacity
or credit of a small business is concerned. As a result the contracting
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officer's initial unfavorable determination does not warrant ignoring a
more favorable proposal of a small business concern either in making
award without discussions or when actually conducting discussions.
Armed Services Procurement Regulation (ASPR) 1—705.4(c) re
quires the contracting officer to refer a small business concern to the
SBA for the possible issuance of a COC where the proixsal of that
concern is to be rejected because the concern has been deterniiiied to
be nonresponsible as to capacity or credit. The negative I)CAS survey
and the 1)CAA report upon which the contracting officer relied in
making his determination were based on factors directly relate(l to
Pacific's capacity 1111(1 credit to perform the contract. Under these cir
cuinstances the, contracting officer was required to refer Pacific to the
SBA for a COC unless award could iiot be delayed. The record before
this office contains no justification for finding award must have lecn
made without. delay and in any case such a cletenmnation with the
requisite documentation and approval by the chief of the nlr(lIasing
office was not in fact made. See ASPR 1—705.4(c) (iv). Therefore, no
award should have been made in this instance unless the SBA refused
to issue Pacific a. COC or until 15 days had expired after the referral
to SBA. If a COC had been issued any contract was required to l)e
awarded to Pacific. See 15 U.S.C. 637(b) (7) and ASPR 17(}5.4(a).

In the alternative if the contracting officer believed Pacific's pro-
1)05th was unacceptable without clarification, then discussions should
have been conducted with all offerors within the competitive range.
ASPR 3—805.1 (a) (v) states that the contracting officer shall not make
award without further discussion where there is some question as to
the pricing or technical aspects of a proposal. After conducting such
discussions award should have been made to the low responsible offeror
meeting the Government's needs. In the event that the low offeror was
still a small business concern and determined to be nonresponsible by
the contracting officer for reasons of capacity or credit, then at that,
point the matter should also have been referred to the SBA for mu ('()C.
Cf. 48 Comp. Gen. 536, 541 (1969).

rn any event award to Flowers would be legal only if either the SBA
refused to issue a COO to Pacific or failed to act within 15 days, or
if after holding discussions Flower's proposal was lower thami Pacjfje's
Since the contracting officer's failure to follow the proper I)r(xe(llmres
was directly contrary to the regulations implementing the Small Busi-
ness Act of 1953 and the Armed Services Procurement Act of 1948, we
believe, the award to Flowers was illegal. Accordingly, we concur in
your proposed action to cancel the contract.
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